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Title 3— 
The President 


Presidential Documents 


Proclamation 6244 of February 4, 1991 


To Amend the Generalized System of Preferences 


By the President of the United States of America 


A Proclamation 


1. In Proclamation 5758 of December 24, 1987, the President determined, 
pursuant to sections 502(b)(7), 502(c)(7), and 504 of the Trade Act of 1974, as 
amended (the 1974 Act) (19 U.S.C. 2462(b)(7), 2462(c)(7), and 2464), that it was 
appropriate to provide for the suspension of preferential treatment under the 
Generalized System of Preferences (GSP) for articles that are eligible for such 
treatment and that are imported from Chile. Such suspension was the result of 
a Presidential determination that Chile had not taken and was not taking steps 
to afford internationally recognized worker rights, as defined in section 
502(a)(4) of the 1974 Act (19 U.S.C. 2462(a)(4)). 


2. After a review of the current situation in Chile, I have determined that Chile 
has taken or is taking steps to afford internationally recognized worker rights, 
as defined in section 502(a)(4) of the 1974 Act. Further, pursuant to sections 
501 and 502 of the 1974 Act (19 U.S.C. 2461 and 2462), and after taking into 
account the factors set forth in such sections, I have determined that it is 
appropriate to terminate the suspension of preferential treatment under the 
GSP for articles that are currently eligible for such treatment and that are 
imported from Chile and to redesignate Chile as a beneficiary developing 
country for purposes of the GSP. 


3. Pursuant to section 504 of the 1974 Act (19 U.S.C. 2464), the President may 
withdraw, suspend, or limit the application of duty-free treatment under the 
GSP with respect to any article or with respect to any country upon consider- 
ation of the factors set forth in sections 501 and 502(c) of the 1974 Act (19 
U.S.C. 2461 and 2462(c)). I have determined, pursuant to section 504(a) of the 
1974 Act, that Chile should not receive preferential tariff treatment under the 
GSP with respect-to certain eligible articles. 


4. Section 604 of the 1974 Act (19 U.S.C. 2483) authorizes the President to 


. embody in the Harmonized Tariff Schedule of the United States (HTS) the 


substance of the provisions of that Act, and of other acts affecting import 
treatment, and actions thereunder. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, acting under the authority vested in me by the Constitution and the 
laws of the United States, including but not limited to sections 501, 502, 504, 
and 604 of the 1974 Act, do proclaim that: 


(1) In order to redesignate Chile as.a beneficiary developing country for 
purposes of the GSP, general note 3(c)(ii)(A) to the HTS, listing those countries 
whose products are eligible for benefits of the GSP, is modified by inserting in 
alphabetical order in the list of independent countries “Chile”. 


(2) In order to provide that Chile should not be treated as a beneficiary 
developing country with respect to certain eligible articles for purposes of the 
GSP, the Rates of Duty 1-Special subcolumn for each of the HTS provisions 
enumerated in section A of the Annex to this proclamation is modified by 
deleting from such subcolumn for such HTS provisions the symbol “A” in 
parentheses, and by inserting the symbol “A*” in lieu thereof. 
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(3) In order to provide that Chile should not be treated as a beneficiary 
developing country with respect to certain eligible articles for purposes of the 
GSP, general note 3(c){ii)(D) to the HTS is modified as provided in section B of 
the Annex to this proclamation. 


(4) Any provisions of previous proclamations and Executive orders inconsist- 
ent with the provisions of this proclamation are hereby superseded to the 
extent of such inconsistency. 


(5) The amendments made by this proclamation shall be effective with respect 
to articles both: (i) imported on or after January 1, 1976, and (ii) entered, or 
withdrawn from warehouse for consumption, on or after the date of publica- 
tion of this proclamation in the Federal Register. 


IN WITNESS WHEREOF, I have hereunto set my hand this fourth day of 
February, in the year of our Lord nineteen hundred and ninety-one, and of the 
Independence of the United States of America the two hundred and fifteenth. 


hig Biot 
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ANNEX 


Modifications to the HTS 


Effective as to articles entered on or after the date of 
publication of this proclamation in the Federal Resister 


Section A. For the following HTS provisions, in the Rates 
of Duty 1-Special subcolumn, delete the symbol "A" and 
insert “A*" in lieu thereof: 


7402.00.00 
7403.11.00 
7403.12.00 
7403.13.00 


7403.21.00 
7403.22.00 
7403.23.00 
7403.29.00 


7403.19.00 


Section B. General note 3(c)(ii)(D) is modified-- 
(a) by adding in numerical sequence the following HTS 
provisions and countries set opposite them: 


Chile 
Chile 
Chile 
Chile 


Chile 
Chile 
Chile 
Chile 
Chile 


7403.21.00 
7403.22.00 
7403.23.00 
7403.29.00 


7402.00.00 
7403.11.00 
7403.12.00 
7403.13.00 
7403.19.00 


(b) by adding, in alphabetical order, "Chile" opposite 
HTS subheading 1005.90.20. 


{FR Doc. 91-3045 
Filed 2-4-91; 4:48 pm] 
Billing code 3195-01-C 
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[FR Doc. 91-3044 
Filed 2~4-91; 4:37 pm] 
Billing code 3195-01-M 


Presidential Documents 


Executive Order 12749 of February 4, 1991 


Additions to Level IV of the Executive Schedule 


By the authority vested in me as President by the Constitution and the laws of 
the United States of America, including section 5317 of title 5 of the United 
States Code, and in order to place additional positions in Level IV of the 
Executive Schedule, Section 1-101 of Executive Order No. 12154, as amended, 
is further amended by adding thereto the following new subsections: 


“(h) Director, Office for Victims of Crime, Department of Justice. 


“(i) Director, Bureau of Justice Assistance, Department of Justice.” 


Piwsihe 


THE WHITE HOUSE, 
February 4, 1991. 
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[FR Doc. 91-2996 
Filed 2-491; 2:46 pm] 
Billing code 3195-01-M 


Presidential Documents 


Presidential Determination No. 91-15 of January 15, 1991 


Presidential Determination on Military Assistance to El Salva- 
dor 


Memorandum for the Secretary of State 


By virtue of the authority vested in me by section 531(d) of the Foreign 
Operations, Export Financing, and Related Programs Appropriations Act, 1991 
(Public Law 101-513) (the “Act”), I hereby determine that: 


(1) proof exists that the Farabundo Marti Liberation Front (“FMLN”) is 
continuing to acquire or receive significant shipments of lethal military assist- 
ance from outside El] Salvador, and this proof has been shared with the 
Congress; and 


(2) the FMLN is engaging in acts of violence directed at civilian targets, and 
is failing to control such activities by elements subject to FMLN control. 
By virtue of the authority vested in me by the Constitution and laws of the 


United States, including 3 U.S.C. 301, I hereby delegate to the Secretary of 
State the functions conferred by section 531(i) of the Act. 


You are authorized and directed to report this Determination to the Congress, 
and to publish it in the Federal Register. 


sities Op oe 


Washington, January 15, 1991. 


Editorial note: For the statement by Press Secretary Fitzwater on the conditional release of 
military aid to El Salvador, see the Weekly Compilation of Presidential Documents (vol. 27, p. 49). 
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[FR Doc. 91-2997 _ 
Filed 2-4-91; 2:47 pm] 
Billing code 3195-01-N 


Presidential Documents 


Presidential Determination No. 91-16 of January 16, 1991 


Determination To Authorize Drawdown Under Section 506 of 
the Foreign Assistance Act for Turkey 


Memorandum for the Secretary of State 


Pursuant to the authority vested in me by section 506(a)(1) of the Foreign 
Assistance Act of 1961, as amended, 22 U.S.C. 2318(a)(1) (the “Act’), I hereby 
determine that: 


(1) an unforeseen emergency exists which requires immediate military 
assistance to Turkey; and 


(2) the emergency requirement cannot be met under the authority of the 
Arms Export Control Act or any other law except section 506 of the Act. 


Therefore, I hereby authorize the provision of up to $32,000,000 in defense 
articles from the stocks of the Department of Defense, defense services of the 
Department of Defense, and military education and training to Turkey for the 
purposes of chapter 2 of part II of the Act. 


You are hereby authorized and directed to transmit this determination to the 
Congress and to arrange for its publication in the Federal Register. 


Prints 


THE WHITE HOUSE, 
Washington, January 16, 1991. 
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[FR Doc. 91-2998 
Filed 2-4-91; 2:48 pm] 
Billing code 3195-01-M 


Presidential Documents 


Presidential Determination No. 91-17 of January 16, 1991 


Provision of Military Assistance for Turkey Under Section 
614(a)(2) of the Foreign Assistance Act 


Memorandum for the Secretary of State 


Ne 

Assistance Act of 1961, as amended, 22 U.S.C. 2364(a)(2), I hereby determine 
that it is vital to the national security interests of the United States to finance 
the sale of defense articles and services to Turkey, notwithstanding any 
provision of law within the scope of section 614(a)(2), including any provision 
of law that restricts the amount of assistance that can be provided to Turkey 
to carry out the provisions of section 23 of the Arms Export Control Act. I 
hereby authorize the making of up to $50,000,000 in such financing. 


You are hereby authorized and directed to transmit this determination to the 
Congress and to arrange for its publication in the Federal Register. 


Pursuant to the authority vested in me by section 614(a){2) of the Foreign 


locate: 


THE WHITE HOUSE, 
Washington, January 16, 1991. 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 385 


[Docket No. RM90-11-001; Order No. 530- 
A) 


Streamlining Commission Procedures 
for Review of Staff Action; Order 


Denying Rehearing 

January 30, 1991. 

AGENCY: Federal Energy Regulatory 
Commission. 


action: Order denying rehearing. 


summary: On December 3, 1990, in 
Order No. 530, the Federal Energy 
Regulatory Commission (Commission) 
adopted a final rule that amended 
§ 385.1902 of the Commission's 
regulations to simplify and accelerate 
the review process by condensing the . 
previous two-stage appeal procedure 
into a single stage-of review. The 
requirement to file an appeal from staff 
action as a prerequisite to filing a 
request for rehearing was eliminated. 
Two commenters filed requests for 
rehearing of the final rule. The 
Commission has denied the requests for 
rehearing. This terminates the 
rulemaking proceeding. 


EFFECTIVE DATE: The final rule became 
effective on December 3, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Barry Smoler, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426 (202) 208- 
2067. 


SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of this 
document in the Federal Register, the 
Commission also provides all interested 


persons an opportunity to inspect or 
copy the contents of this document 
during normal business hours in room 
3308, 941 North Capitol Street, NE., 
Washington, DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. To 
access CIPS, set your communications 
software to use 300, 1200 or 2400 baud, 
full duplex, no parity, 8 data bits, and 1 
stop bit. The full text of this notice of 
proposed rulemaking will be available 
on CIPS for 30 days from the date of 
issuance. The complete text on diskette 
in Wordperfect format may also be 
purchased from the Commission's copy 
contractor, La Dorn Systems 
Corporation, also located in room 3308, 
941 North Capitol Street, NE., 
Washington, DC 20426. 


Order Denying Rehearing 


Before Commissioners: Martin L. Allday, 
Chairman; Charles A. Trabandt, Elizabeth 
Anne Moler, Jerry J. Langdon and Branko 
Terzic. 


On December 3, 1990, the Commission 
issued Order No. 530-A, adopting the 
Final Rule in this proceeding.' Timely 
requests for rehearing have been filed 
by the Edison Electric Institute (EEI) and 
the National Hydropower Association 
(NHA).? The requests for rehearing do 
not raise any new issues of fact, law or 
policy that were not previously raised in 
the comments that EEI and NHA filed in 
response to the notice of proposed 
rulemaking, and that were not fully 
considered and addressed in Order No. 
530. 

First, EEI reiterates the argument 
advanced by itself and Alabama Power 
Company in their comments to the effect 
that the Commission lacks statutory 
authority to delegate to its office 
directors the power to issue final orders 
of the Commission. We discussed that 
issue at length in Order No. 530.° For the 


' Order No. 530, Il FERC Stats. & Regs. { 30,906 
(Dec. 3, 1990), 55 FR 50,677 (Dec. 10, 1990}. 

2 Potomac Electric Power company also filed a 
timely request for rehearing, but it was 
subsequently rendered moot and dismissed. 54 
FERC § 61,013 (1991). 

3 Slip op. at pp. 7-10. 
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reasons stated therein, we deny 
rehearing. We emphasize again that the 
rehearing process provides full 
opportunity for the parties to address 
their concerns directly to the 
Commissioners for their collective 
personal scrutiny and consideration. 

EE] reiterates its suggestion that 
parties ought to have the option of either 
exercising or waiving the intermediate 
appellate procedure. That, however, 
would defeat our purpose of expediting 
our administrative processes. For the 
reasons discussed in Order No. 530, 
appeals of staff action are redundant to 
rehearing, and we want to improve the 
efficiency of our administrative 
processes. 

Next, EEI suggests that parties be 
given the right to require the 
Commission to remand orders issued on 
delegated authority to the office director 
who issued it whenever the party 
determines, in its sole discretion, that 
the order is unclear and needs further 
explanation. Such a scheme, however, 
would be tantamount to delegating to 
regulated entities and other parties the 
power to permanently block the 
issuance of any order it doesn't like.No 
regulatory agency could seriously 
consider such an abdication of its 
responsibilities. 

EEI then proposes that orders issued 
on delegated authority be post-dated so 
as to extend the time available for filing 
requests for rehearing. We prefer to date 
the orders as they are prepared and 
issued, but are reviewing our internal 
procedures to ensure that orders are 
issued promptly and efficiently. 

EEI next asks us to designate which 
orders constitute final agency action 
that is subject to rehearing. We have 
provided language for office directors to 
use for that purpose.* In response to 
EEI, we will also clarify that rehearing 
may be sought of any order for which 
rehearing may be appropriate regardless 
of its designation. 

EE] also suggests that parties be given 
the right to file answers to requests for 
rehearing. We are unwilling to authorize 
answers to requests for-rehearing in all 
cases. However, there may arise special 
circumstances where there is good cause 


* The language reads as follows: “This order 
{letter order] constitutes final agency action. 
Requests for rehearing by the Commission may be 
filed within 30 days of the date of issuance of this 
order, pursuant to 18 CFR 385.713.” 
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to allow them. We will allow answers in 
such special situations on a 
discretionary case-by-case basis, 
consistent with current practice. 

Finally, EEI and NHA reiterate on 
rehearing NHA's suggestion in its 
comments that violation of a 
Commission order issued on delegated 
authority should not constitute the basis 
for imposition of civil penalties under 
section 31 of the Federal Power Act.5 
EEI and NHA suggest that the 
Commission's orders are somehow 
slightly less legitimate or authentic if 
they are issued on delegated authority, 
and that parties should not be required 
to treat them as seriously. NHA 
characterizes the matter as a “Hobson’s 
choice,” i.e., a choice of whether to 
comply with the order or to risk 
imposition of civil penalties. 

We categorically reject these 
arguments. Orders issued by the 
Commission on authority delegated to 
its office directors are orders of the 
Commission. In some instances, 
particularly in the area of hydropower 
regulation, those orders involve issues 
of environmental impact or safety such 
that disregard of the order might result 
in imminent environmental harm, 
property damage, personal injury, or 
death. We fully expect regulated entities 
within our jurisdiction to comply 
promptly and fully with all of our orders, 
including those thet are issued on 
delegated authority. 

If a party believes that an order issued 
on delegated authority is in error, and 
that compliance with the order will 
impose a burden that outweighs the 
benefit sought to be achieved in the 
order, and that the burden is more likely 
and more imminent than the perceived 
problem to be ameliorated, the party 
should bring those matters to the 
attention of the Commission in the form 
of a request for an extension of any 
deadlines imposed in the order,* or a 
motion for a stay, and the Commission 
will evaluate the matter on its merits. 
Holding all office directors’ orders in 
abeyance pending rehearing is not a 
reasonable or responsible alternative 
procedure for either the Commission or 
the parties. 

In any event, the implementation of 
section 31 of the FPA is beyond the 
scope of this rulemaking. Those matters 
were considered and resolved in our 


® 16 U.S.C. 823b{1) (1986). 

§ As we noted in Order No. 530,-slip op. at p. 6, 
under our present practice licensees frequently. 
request extensions of license article deadlines. 
pending further legal proceedings, and under the 
circumstances described by NHA such extensions 
are routinely granted. 
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civil penalties rulemaking.” The 
elimination of the duplicative layer of 
appellate review of Commission orders 
issued by office directors does not in 
any way justify altering the applicability 
of section 31 to those orders. 
The Commission Orders 

For the reasons stated above and in 
Order No. 530, the requests for rehearing 
of the Final Rule adopted in Order No. 
530 are denied. 


By the Commission. Commissioner Moler 
dissented with a separate statement 
attached. 


Lois D. Cashell, 
Secretary. 
Moler, Commissioner, dissenting: 


For the reasons discussed in my dissent to 
the original order,* I dissent here. 


Elizabeth Anne Moler 

Commissioner. 

[FR Doc. 91-2746 Filed 2-5-91; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


23 CFR Part 230 
RIN 2125-AC70 


Equal Employment Opportunity on 
Federal and Federal-Aid Construction 
Contracts; Summary of Employment 
Data 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Final rule; technical 
amendments. 


SUMMARY: This document makes 


technical amendments to a form used to 
supply employment data on Federal-aid 
highway construction projects. The 
FHWA is changing the submission date 
for employment statistics from August 
25 to September 25 for States to provide 
this information to the FHWA Division 
Offices. This amendment responds to. 
the States’ concerns that the August 25 
date is not conducive for obtaining 100 
percent submission of employment data 
from contractors with active Federal-aid 
highway construction contracts. 


7 See Procedures for the Assessment of Civil 
Penalties Under Section 31 of the Federal Power 
Act, Order No. 502, HI FERC Stats. & Regs. | 30,828 
(1988) at p. 31,218; Order No. 502-A, 45 FERC 
§ 61,407 (1988) at p. 62,274. The Commission's 
delegation of authority to its office directors to issue 
Commission orders was resolved in the rulemakings 
by which that authority was delegated. See, e.g. 
Regulations Delegating Authority, Order No. 482, III 
FERC Stats. & Regs. § 30,814 (1988). i 

1 Order No. 530, FERC Stats. & Regs. ¥ 30.906 at 
pp. 31,871-31,873 (Dec. 10, 1990) (Maler, 
Commissioner, dissenting in part). 


Additionally, a typographical error is 
corrected. By changing the submission 
date, States will have adequate time to 
avoid being cited for not obtaining 100 
percent submission of the reports as 
required by OMB Circular A-128, 
“Single Audits of State and Local 
Governments.” 


EFFECTIVE DATE: February 6, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Linda J. Brown, Office of Civil 
Rights, (202) 366-0471, Federal Highway 
Administration, Department of 
Transportation, 400 Seventh Street SW., 
Washington, DC 20590. Office hours are 
from 7:45 a.m. to 4:15 p.m., e.t., Monday 
through Friday, except legal holidays. 


SUPPLEMENTARY INFORMATION: 
Background 


Under 23 CFR 230, subpart A, 
contractors are required to report 
employment data on FHWA Form PR- 
1391, entitled Federal-Aid Highway 
Construction Contractors Annual EEO 
Report. The employment data contained 
in the report includes the work force on 
board during all or part of the last 
payroll period preceding the end of the 
month of July. The information 
contained in this report is submitted to 
State Highway Agencies (SHA’s). After 
receiving the data from all active . 
contractors and subcontractors the 
SHA’s complete Form PR-1392, entitled 
Federal-Aid Highway Construction 
Summary of Employment Data, 
summarizing the data from Form PR- 
1391. Three copies of the completed 
form PR-1392 are to be forwarded to the 
FHWA division office no later than 
August 25. 

The FHWA has been notified of the 
problems the States are having 
obtaining 100 percent, timely 
submissions of the annual report 
Forms PR-1391 from contractors. 
Consequently, this has hindered the 
States’ timely preparation and submittal 
of the summary report Form PR-1392. 
The States have suggested and the 
FHWA has agreed to extend the ~ 
reporting due date to September 25 to 
allow ample time to submit the reports. 


Regulatory Impact 


The FHWA has determined that this 
document does not contain a major rule 
under Executive Order 12291 or a 
significant regulation under the 
regulatory policies and procedures of 
the Department of Transportation. The 
amendment in this document is 
technical in nature and needed solely to 
extend a reporting date. For these 
reasons and since this rule imposes no 
additional burdens on the States or 
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other Federal agencies, the FHWA finds 
good cause to make this regulation final 
without prior notice and opportunity for 
comments and without a 30-day delay 
in effective date under the 
Administrative Procedure Act. For the 
same reasons, notice and opportunity 
for comment are not required under the 
regulatory policies and procedures of 
the Department of Transportation 
because it is not anticipated that such 
action would result in the receipt of 
useful information. 

Since the changes in this document 
are technical in nature, the anticipated 
economic impact, if any, is minimal. 
Therefore, a full regulatory evaluation is 
not required. For the above reasons and 
under the criteria of the Regulatory 
Flexibility Act (Pub. L. 96-354), the 
FHWA certifies that this final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 

The regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 


this action with the Unified Agenda. 
List of Subjects in 23 CFR Part 230 


Equal employment opportunity, Grant 
programs—transportation, Highways 
and roads, Minority businesses, and 
Reporting and recordkeeping 
requirements. 


(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program) 


In consideration of the foregoing, the 
FHWA hereby amends title 23, Code of 
Federal Regulations, chapter I, part 230, 
subpart A, as set forth below. 

Issued on: Janaury 30, 1991. 

T.D. Larson, 


Administrator. 


PART 230—EXTERNAL PROGRAMS 


Subpart A—Equal Employment 
Opportunity on Federal and Federal- 
Aid Construction Contracts (including 
Supportive Services) 


1. The authority citation for part 230 
continues to read as follows: 


Authority: 23 U.S.C. 140 and 315; E. O. 
11246; 49 CFR 1.48(b)(24), unless otherwise 
noted. 


Appendix D—{Amended] 


2. Part 230, subpart A, appendix D is 
amended by correcting a typographical 
error in the table of sections for the 
word “Date” to read “Data.” In the table 
of sections, the title of appendix D now 
reads “Federal-Aid Highway 
Construction Summary of Employment 
Data (Form PR-1392)”. 

3. In appendix D, under the heading 
“General Information and Instructions,” 
in the fourth paragraph, the date 
“August 25” is amended to read 
“September 25”. The fourth paragraph 
now reads “It is requested that States 
submit this information annually to the 
FHWA Divisions no later than 
September 25.” 


[FR Doc. 91-2734 Filed 2-5-91; 8:45 am] 
BILLING CODE 4910-22-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 917 


Kentucky Regulatory Program; 1990 
Legislation 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

ACTION: Final rule; approval of 
amendment. 


summary: OSM is announcing the 
approval, with certain exceptions, of 
proposed amendments to the Kentucky 
regulatory program (hereinafter referred 
to as the Kentucky program) under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). Addressed in this 
rulemaking are the amendments 
contained in Kentucky House Bill 519, 
House Bill 676, Senate Bill 141, Senate 
Bill 149, Senate Bill 154, Senate Bill 202, 
Senate Bill 205, Senate Bill 249, Senate 
Bill 255, and Senate Bill 256, that impact 
the regulation of surface mining and 
reclamation under the Kentucky 
program. 


EFFECTIVE DATE: February 6, 1991. 


FOR FURTHER INFORMATION CONTACT: 
William Kovacic, Director, Lexington 
Field Office, Telephone (606) 233-7327. 


SUPPLEMENTARY INFORMATION: 


I. Background on the Kentucky Program. 

Il. Submission of the Amendment. 

Ill. Director's Findings. 

IV. Summary and Disposition of Comments. 
V. Director's Decision. 

VI. Procedural Determinations. 


I. Background on the Kentucky Program 


The Secretary of the Interior 
conditionally approved the Kentucky 
regulatory program effective May 18, 
1982. Information pertinent to the 
general background and revisions to the 
permanent program submission, as well 
as the Secretary's findings, the 
disposition of comments and a detailed 
explanation of the conditions of 
approval can be found in the May 18, 
1982, Federal Register (47 FR 21404). 
Subsequent actions concerning the 
conditions of approval and program 
amendments are identified at 30 CFR 
917.11, 30 CFR 917.13, 30 CFR 917.15, 30 
CFR 917.16 and 30 CFR 917.17. 


Il. Submission of the Amendment 


By letter dated May 8, 1990 
(Administrative Record No. KY-983), 
Kentucky submitted program 
amendments to.modify its statute to 
conform to changes in Kentucky law 
enacted by the 1990 Kentucky General 
Assembly. OSM announced receipt of 
the proposed amendments in the June 
14, 1990, Federal Register (55 FR 24113), 
and in the same notice, opened the 
public comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendments. 
The public comment period ended on 
July 16, 1990. 


Ill. Director’s Findings 


Set forth below pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.15 and 732.17, are the Director's 
findings concerning the proposed 
amendments to the Kentucky program. 
Only substantive changes will be 
discussed in detail. Revisions not 
specifically discussed are found to be no 
less stringent than SMCRA and no less 
effective than the Federal regulations. 


1. KRS Chapter 350 Permit and Bond 
Liability 

The amendment contained in the 
House Committee Substitute for SB-255 
creates a new section of Kentucky 
Revised Statutes (KRS) chapter 350 The 
new section directs the Natural 
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Resources and Environmental Protection 
Cabinet (NREPC) to promulgate 
regulations to clearly establish the limits 
of a permittee’s liability to reclaim 
permit areas on which parties or forces 
not controlled by the permittee have 
disturbed the reclamation previously 
performed by the permittee. Such parties 
or forces not controlled by the permittee 
shall include, without limitation, acts of 
God, oil and gas operations, loggers, 
recreational vehicles and trespassers. 
The amendment also directs the NREPC 
to promulgate regulations which 
specifically set forth the procedure for 
transferring liability for reclamation of a 
surface mining permit to a party who 
will make a post mining use of the 
permit area. Since the amendment is 
only enabling legislation directing the 
NREPC to promulgate new regulations 
and does to change existing law, the 
D:rector finds the proposed amendment 
to be not inconsistent with SMCRA and 
can be approved. However, as required 
by 30 CFR 732.17(g), any regulations that 
are promulgated pursuant to SB-255 
must be submitted and approved by the 
Director before Kentucky may 
implement such regulations. 


2. KRS 350.010 Definitions 
(a) Surface Coal Mining Operations 


Kentucky has amended its Surface 
Mining Law (KRS Chapter 350) through 
the actions of the Kentucky General 
Assembly. The definitions of “surface 
coal mining operations” at SB-149 
section 1(1) and “strip mining” at SB-149 
section 1(2) that modify KRS 350.010 
exclude from such definitions those 
activities which involve the extraction 
of coal by a landowner of 50 tons or less 
within 12 successive calendar months 
for his own noncommercial use. The 
current approved State definitions 
exempt the extraction of coal by a 
landowner with no time or weight 
limitations. The definitions are further 
modified to exclude the extraction of, or 
intent to extract, 25 tons or less of coal 
by any person by surface coal mining 
operations within 12 consecutive 
calendar months. The current State 
definitions provide for 250 tons or less 
exemption. 

The Federal regulations at 30 CFR 
700.11 provide.that the regulations 
promulgated under SMCRA do not apply 
to coal extracted by a landowner for his 
own noncommercial use from land 
owned or leased by him or to the 
extraction of 250 tons of coal or less by 
a person conducting a surface coal 
mining and reclamation operation. Since 
only the amounts of extracted coal have 
been changed, the Director finds the 
definition of “surface coal mining 


operations” is no less stringent than the 
Federal definition of the term at SMCRA 
section 701(28) and the provision for 
approval of exploration at SMCRA 
section 512(d). It should be noted that 
the definition of “surface coal mining 
operations” found at 405 KAR 7:020 has 
not been changed to reflect the new 
tonnage limitation of 25 tons. This is 
inconsistent with the amended statutory 
language. Thus, the statutory definition 
of “surface coal mining operations” is 
controlling. Although there is no Federal 
definition of “strip mining,” Kentucky's 
definition of the term conforms to the 
Federal definition of “surface coal 
mining operations.” Therefore, the 
Director finds the proposed amendment 
at SB-149, section 1(2) that modifies 
KRS 350.010 to be in accordance with 
sections 701(28) and 512{d} of SMCRA. 


3. KRS 350.053 Seizure of Equipment 
by Special Investigators and Peace 
Officers; Sale of Seized Property after 
Conviction of User; Rights of Owners or 
Lien Holders; Return of Property, 
Expense of Sale; Notification of Court 


(a) Seizure of Equipment 


Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-149 section 2(1} that modifies KRS 
350.053 provides that authorized 
representatives of the Office of Special 
Investigations of the cabinet and all 
peace officers shall! seize and take 
possession of all instrumentalities 
willfully and knowingly used in the 
mining of coal without a permit in 
violation of KRS 350.060 or willingly and 
knowingly used for the removal of more 
than 25 tons of coal during coal 
exploration in violation of KRS 350.057. 
Prior language required a seizure of 
equipment if more than 250 tons of coal 
were removed without a coal 
exploration permit. Since there is no 
Federal counterpart to this statute and 
its adoption by Kentucky does not 
render other parts of the approved 
program less stringent than SMCRA, the 
Director finds the proposed amendment 
to be not inconsistent with SMCRA or 
with the Federal regulations. 


(b) Seizure of Equipment 


Kentucky has amended its Surface 
Mining Law (KRC chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-205 section 1(1) that modifies KRS 
350.053 provides that authorized 
representatives of the Office of Special 
Investigations of the cabinet and all 
peace officers may seize and take 
possession of all instrumentalities 
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willfully and knowingly used in the 
mining of coal without a permit in 
violation of subsection (1){a) of section 4 
of SB-205 or willingly and knowingly 
used for the removal of more than 25 
tons of coal during coal exploration in 
violation of subsection (3) of section 3 of 
SB-205. The current State statute 
requires the mandatory seizure of 
instrumentalities used in the mining of 
coal without a permit or used for the 
removal of more than 250 tons of coal. 
Since there is no Federal counterpart to 
this statute and its adoption by 
Kentucky does not render other parts of 
the approved program less stringent 
than SMCRA, the Director finds the 
proposed amendment to be not 
inconsistent with SMCRA and the 
Federal regulations. 


(c) Sale of Seized Equipment 


Kentucky has amended its Surface 
Mining Law {KRS chapter 350} through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-205 section 1 adds a new subsection 
3 to modify KRS 350.053 to provide that 
upon conviction of any person of a 
violation of subsection (3)}{b) of section 3 
of SB-205 or subsection (1}(b) of section 
4 of SB-205, the court shall order the 
instrumentalities used in furtherance of 
the crime forfeited and sold at public 
auction. Proceeds from the sale shall be 
deposited in the illegal mining and . 
conveyance reclamation fund 
established by subsection (1} of section 
2 of SB-205. Since there is no Federal 
counterpart to this statute and its 
adoption by Kentucky does not render 
other parts of the approved program less 
stringent than SMCRA, the Director 
finds the proposed amendment to be not 
inconsistent with SMCRA and the 
Federal regulations. 


(d) Return of Seized Property 


Kentucky has amended its Surface 
Mining Law {KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-205 section 1 that modifies former 
subsection (4), now subsection (5) to 
KRS 350.053 clarifies that if any person 
charged with a violation of subsection 
(3) of section (3) or subsection (1) of 
section 4 of SB-205 is acquitted, all . 
property seized pursuant to subsection 
(1) of this section shall be ordered 
returned to its rightful owner unless 
previously returned under subsection (4) 
of this section. The current State statute 
provides that if the defendant is 
acquitted, all property seized in 
connection with the defendant's arrest 
shall be ordered returned to the rightful 
owner. The amendment contained in 
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SB-205 section 1 also modifies former 
subsection (5), now subsection (6}, to 
KRS 350.053 clarifying that all expenses 
associated with the seizure, storing, and 
if applicable, sale of the property shall 
be the responsibility upon conviction of 
the person charged with the violation of 
subsection (3) of section 3 or subsection 
(1) of section 4 of SB-205. The current 
State statute provides that the 
defendant, if convicted, is responsible 
for all expenses associated with the 
seizure, storage and sale of the property. 
Since there is no Federal counterpart to 
these statutory subsections and their 
adoption by Kentucky does not render 
other parts of the approved program less 
stringent than SMCRA, the Director 
finds the proposed amendments to be 
not inconsistent with SMCRA and the 
Federal regulations. 


4. KRS 350.054 Illegal Mining 
Reclamation Fund Established; Purpose; 
Control 


Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-205 section 2 that modifies KRS 
350.054 provides that the name of the 
special fund established by SB-205 will 
be the “Illegal Mining and Conveyance 
Reclamation Fund” instead of the 
“Illegal Mining Reclamation Fund.” The 
bill also adds references to statutory 
sections that this fund shall consist of 
all moneys from the sale or forfeiture of 
all instrumentalities used in violation of 
subsection (3) of section 3, or subsection 
(1) of section 4 of SB-205. Previous 
language of SB-205 section 2(2) that 
modifies KRS 350.054 did not cite to 
statutory sections but allowed such 
funding if instrumentalities were used in 
mining coal without an authorization. 
Since there is no Federal counterpart to 
this statute and its adoption by 
Kentucky does not render other parts of 
the approved program less stringent 
than SMCRA, the Director finds the 
proposed amendment to be not 
inconsistent with SMCRA and the 
Federal regulations. 


5. KRS 350.057 Coal Exploration 
Operations 


(a) 25 Ton Limit on Coal Removal 


Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-149 section 3(3) that modifies KRS 
350.057 provides that no person shall 
remove more than 25 tons of coal 
pursuant to a coal exploration permit 
without the specific written approval of 
the cabinet. Prior language set a 250 ton 


coal limit. Section 512{d) of SMCRA 
prohibits the removal of more than 250 
tons of coal pursuant to an exploration 
permit without written approval by the 
regulatory authority. It should be noted 
that coal exploration permitting 
requirements found at 405 KAR 8:020 
have not been changed to reflect the 
new tonnage limitation of 25 tons. This 
is inconsistent with the amended 
statutory language. Thus, the statutory 
requirements are controlling. Since 
Kentucky is only modifying tonnage, the 
Director finds the proposed amendment 
no less stringent than SMCRA. 


(b) No Unauthorized Conversion of Coal 
from Exploration Operations to 
Industrial Use 


Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-205 section 3(3) that modifies KRS 
350.057 from its previous tonnage limit 
of 250 tons te previde that no person 
shall remove more than 25 tons of coal 
by coal exploration operations without 
first obtaining a coal exploration permit 
from the cabinet. Section 512{d) of 
SMCRA prohibits the removal of more 
than 250 tons of coal pursuant to an 
exploration permit without written 
approval by the regulatory authority. 
The coal exploration permitting 
requirements found at 405 KAR 8:020 
have not been changed to reflect the 
new tonnage limitation of 25 tons. This 
is inconsistent with the amended 
statutory language. Thus, the statutory 
requirements are controlling. Since 
Kentucky is only modifying tonnage, the 
Director finds the proposed amendment 
no less stringent than SMCRA. 

The amendment also adds at section 3 
of SB-205 that modifies KRS 350.057 a 
provision that no person or operator 
conducting coal exploration operations 
in which more than 25 tons of coal are 
removed shall knowingly and willfully 
receive, transport, sell, convey, 
exchange, transfer, trade, donate, 
deliver, or otherwise convert to a 
commercial use any coal extracted 
during the course of the operations, 
except with the prior written approval of 
the cabinet for the purpose of testing or 
determining the properties of the coal. 
On May 22, 1990, Kentucky issued 
Reclamation Advisory’ Memorandum 
(RAM) #101 (Administrative Record No. 
KY-1003) which stated that SB-205 
contained provisions that would greatly 
assist the State in combatting illegal 
mining. There is no direct Federal 
counterpart to this provision. Since the 
adoption of this amendment by 
Kentucky does not render other parts of 
the approved program less stringent 
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than SMCRA, the Director finds the 
proposed amendment not inconsistent 
with the requirements of SMCRA and 
the Federal regulations. 


6. KRS 350.060 Permit Required: 
Content of Application; Fee; Bond; 
Exemptions; Administrative 
Regulations; Successive Renewal; Auger 
Mining of Previously Mined Area; 
Exempt Operations 


(a) No Benefit may be Derived from Coal 
Mined without a Permit 


Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-205 section 4(1) that modifies KRS 
350.060 adds a new paragraph {b) to 
provide that subject to the provisions of 
KRS 350.010 (1) and {2), no person shall 
knowingly and willfully receive, 
transport, sell, convey, transfer, trade, 
exchange, donate, purchase, deliver or 
in any other way derive benefit from 
coal removed from any surface mining 
operation that does not have a permit as 
required under this section. There is no 
direct Federal counterpart to this 
provision. Since the adoption of this 
amendment by Kentucky does not 
render other parts of the approved 
program less stringent than SMCRA, the 
Director finds the proposed amendment 
no inconsistent with the requirements of 
SMCRA and the Federal regulations. 


(b) Fee for Permit Renewal 


Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-202 section 1(14) that modifies KRS 
350.060 provides that an applicant for 
renewal of a permit shall pay a basic fee 
set by regulation, not to exceed $375. 
The Federal regulations at 30 CFR 777.17 
require that a fee in an amount to be 
determined by the regulatory authority 
accompany a permit application when it 
is filed with the regulatory authority. 
The amount of the fee may be less than, 
but not exceed the actual or anticipated 
cost of reviewing, administering, and 
enforcing the permit. According to 
Kentucky's May 8, 1990, submittal letter, 
the purpose of this amendment was to 
make permitting fees consistent. The 
initial approval of the $375 permit 
application fee was on January 4, 1983 
(see 48 FR 245, 248). The Director finds 
the proposed fee to be reasonable and 
not exceeding the actual cost of 
processing the permit renewal. He 
therefore finds the proposed amendment 
to be no less effective than the Federal 
regulations at 30 CFR 777.17. 
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7. KRS 350.070 Permit Revisions 


(a) Incidental Boundary Revisions (IBR) 


Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
HB-519 and SB-256 (identical bills) 
provides that incidental boundary 
revisions be deemed to be minor 
revisions if they meet certain 
requirements. It also establishes the 
maximum size limitation for incidental 
boundary revisions (IBR's). The 
proposed statute allows up to 20 acres 
for surface operations (subsection 4(a)), 
10 percent or 20 acres for underground 
operations and up to 20 acres for surface 
disturbances (subsection 4(b)). The 
cumulative acreage added by successive 
revisions shall not exceed the above 
limitations. Surface operations and 
underground operations are to be 
considered separately under the 
provisions of this amendment. 

Section 511(a)(2) of SMCRA provides 
the regulatory authority discretion in 
determining the scale or extent of a 
permit revision request for which all 
permit application information 
requirements and procedures shall 
apply. 30 CFR 774.13 requires the 
regulatory authority to establish 
guidelines for which all permit 
application's notices, public 
participation and notice of decision 
shall apply. 

Section 511(a)(3) of SMCRA and the 
Federal regulations at 30 CFR 774.13(d) 
require that any extension of area 
covered by a permit, except for 
incidental boundary revisions, be made 
by application for a new permit. Neither 
of these Federal documents provides 
guidance on what is an incidental 
boundary revision. Thus the scale and 
extent of incidental boundary revisions 
is left to the State regulatory authority to 
incorporate into the State program. 
Classification as an incidental boundary 
revision still requires review and 
evaluation by the State. Kentucky, in its 
approved program, defines incidental 
boundary revision at 405 (KAR 7:020(60). 
This definition indicates that such a 
revision is “small in relation to the 
permit” and “[wJhere an extension 
includes new areas from which coal will 
be removed, it will be considered as 
incidental boundary revision only if the 
extension is no more than ten (10) 
permit of the permit area acreage or five 
(5) acres, whichever is less.” The 
definition continues for “new areas not 
involving extraction of coal, it will be 
considered an incidental boundary 
revision only if the extension is no more 
than ten (10) percent of the permit area 
acreage (surface operations area 


acreage for underground mining 
activities) or two (2) acres, whichever is 
greater.” 

At first blush, it appears that the new 
statute is inconsistent with the approved 
regulation in that subsection 4(a) and 
4(c) of the statute do not include the 10 
percent limitation in the regulatory 
definition. However, upon closer 
examination and the application of the 
rules or statutory construction, the 
apparent conflict is resolved. Statutes 
are to be read in their entirety, and 
paragraph 4 does not mandate any 
acreage to be added: it allows certain 
acreages. It gives Kentucky discretion, 
up to specified amounts later listed; it 
does not create a right to 20 acres. The 
regulation and the statute can be read 
consistently with each other; and 
Kentucky has indicated that they will 
be, in its May 8, 1990, submission letter 
and in RAM #101. It is well settled that 
the interpretation of a law and its 
regulations given by the implementing 
agency, is generally given great 
deference. In these documents, 
Kentucky does not read KRS 350.070(4) 
(a) and (c) as automatic extensions of 20 
acres. Under the State’s interpretation, 
IBR’s are limited to 10 percent or 20 
acres, whichever is less. Therefore, the 
statute should be read consistently with 
the regulatory definition of IBR’s, with 
the written policy interpretation of RAM 
#101, and with the May 8, 1990, 
submittal letter. The Director finds the 
amendment to be in accordance with 
section 511(a)(3) of SMCRA and 
consistent with 30 CFR 774.13(d), 

In addition, this amendment provides 
criteria for IBR’s deemed to be minor 
revisions. Under the approved Kentucky 
program, minor revisions are subject to 
many of the same public notice 
requirements of a major revision. The 
minor revision is still available for 
public inspection at the regional office in 
the area where the mining will occur. In 
order for an IBR to be a minor revision, 
the revision must meet all 10 
requirements, which are listed below. If 
any requirement is not satisfied, then 
the IBR is a major revision and subject 
to the public notice requirements of 405 
KAR 8:010 section 8. The criteria for 
minor revisions as established by the 
amendment are: 

(a) Do not exceed 10 percent of the 
initial permit acreage; 

(b) Are contiguous with the permit 
acreage; 

(c) Are within the same watershed as 
the initial permit acreage; 

(d) Are required for an orderly 
continuation of the mining operation; 

(e) Cover the same coal seam or 
seams as in the permit; 
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(f} Would only involve lands for 
which the hydrologic and geologic data 
and the probable hydrologic 
consequences analysis contained in the 
permit are applicable to the proposed 
incidental boundary revision; 

(g) Would not involve properties 
designated as unsuitable for mining, or 
any properties eligible for listing on the 
National Register of Historic Places; 

(h) Would not involve any of the 
special categories of mining listed in 30 
CFR part 785 including, but not limited 
to, prime farmland and coal preparation 
plants, unless the approved permit 
already includes the relevant category; 

(i) Would not constitute a change in 
the method of mining; and 

(j) Would be reclaimed in conformity 
with the initial reclamation plan. 

Again, there is no guidance from 
either the Federal regulations or SMCRA 
on when an IBR is considered a 
significant revision and thus subject to 
all the public notice requirements. 
Pursuant to section 511(a)(2) of SMCRA, 
discretion is given to the regulatory 
authority for revisions. Since there is no 
Federal counterpart to this statute and 
its adoption by Kentucky does not 
render other parts of the approved 
program less stingent than section 511 of 
SMCRA, the Director finds that. 
Kentucky has reasonably exercised its 
discretion and finds the proposed 
amendment to be not inconsistent with 
SMCRA or with the Federal regulations. 


(b) Extension of a Permit Area, Except 
IBRs 


Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General _ 
Assembly. The amendment contained in 
SB-202 section 2 that modifies KRS 
350.070 provides that any extensions of 
the area covered by the permit except 
incidental boundary revisions be made 
by application for another permit or an 
amendment to the permit. The Federal 
regulations at 30 CFR 774.13 address 
how a permit may be modified. They 
contemplate permit revision, but do not 


. contemplate amendment of a permit. 


However, in 1982, OSM approved 
program regulations at KAR 8:010(23) 
which allow amendment to permits as 
long as they are treated as applications 
for new permits (47 FR 21404). In so 
doing Kentucky restricted the process by 
providing that any application for 
adding new area to a permit shall be 
subject to all of the procedures and 
requirements applicable to applications 
for original permits under 405 KAR. 
Since the proposed amendment serves 
to make the Kentucky Surface Mining 
Law consistent with its previously 
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approved program regulations, the 
Director finds the amendment no less 
effective than the Federal regulations at 
30 CFR 774.13. The process also requires 
an applicant for an amendment to pay a 
basic fee, not to exceed $375 plus a fee 
not to exceed $75 per acre or fraction of 
an acre for the increase requested. 
According to Kentucky's May 8, 1990, 
submittal letter, the purpose of this 
amendment was to make permitting fees 
consistent. The initial approval of the 
$375 permit application fee was on 
january 4, 1983 (see 45 FR 245, 248). The 
Director finds this proposed fee to be 
reasonable an not exceed the act cost of 
processing the permit amendment. He 
therefore finds the proposed amendment 
to be no less effective than the Federal 
regulations at 30 CFR 777.17. 

The amendment also requires that an 
application for a permit shall be subject 
to all of the same requirements as an 
original application, including, but not 
limited to, the same public notice, 
review and issuance or denial 
provisions. The effect of the amendment 
under consideration here is only to 
make the provisions of the Kentucky 
code at KRS 350.070 consistent with the 
Kentucky regulations at 405 KAR 
8:010(23). The Director finds the 
proposed amendment to be not 
inconsistent with SMCRA and the 
Federal regulations at 30 CFR 774.13. 


(c) Reduction of a Permit Area 


Kentucky has amended its Surface 
Mining law (KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-202 section 2(3) that modifies KRS 
350.070 provides that if the cabinet 
approves a reduction in the acreage 
covered by the permit, it shall release 
the bond for each acre reduced but the 
bond shall not be reduced below 
$10,000. References to “original or 
supplemental” permits are deleted to 
conform more closely to the Federal 
language. Also deleted is the phrase, 
“except as provided in subsection (12) of 
KRS 350.060,” which provides an 
exception to the $10,000 bond reduction 
limit. This language is no longer needed 
as the exception pertains to the Federal 
two-acre exemption which was found at 
section 201 of SMCRA and repealed on 
May 7, 1987. The Director finds the 
proposed amendment to be no less 
stringent than sections 509{a) and (e) of 
SMCRA. 


(d) Permit Revision 

Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General 


Assembly. The amendment contained in 
SB-202 section 2{4) that modifies KRS 


350.070 adds a requirement that an 
applicant for a permit revision pay a 
basic fee, not to exceed $375, plus a fee 
not to exceed $75 per acre or fraction of 
an acre included in an incidental 
boundary revision. As discussed in 
Finding 7(b), the Director finds the 
proposed fee to be reasonable and not 
exceeding the actual cost of processing 
the permit revision. He therefore finds 
the proposed amendment to be no less 
effective than the Federal regulations at 
30 CFR 777.17. 


8. KRS 350.085 Denial of Permits and 
Operations; Deletion of Land Areas 


Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-202 section 3 that modifies KRS 
350.085 clarifies the language and 
corrects references changed during the 
codification process. Since the 
amendment merely clarifies but does not 
alter the effectiveness of the existing 
approved rule, the Director finds the 
amendment to be not inconsistent with 
SMCRA and the Federal regulations. 


9. KRS 350.090 Method of Operation, 
Grading, Backfilling, and Reclamation 
Plans; Funding from Reclamation 
Development Fund; Waste Materials in 
Permit Area Only 


Kentucky has amended its Surface 
Mining Law (KRS chapter 950) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-154 section 1(1) that modifies KRS 
350.090 provides that if the permit 
application is not acceptable, the 
cabinet shall set forth the reasons for 
which the application or plans are not 
acceptable and it may propose 
modifications, delete areas, or reject the 
entire application. The amendment 
changes the term “plan” “permit 
application” to conform more closely to 
the Federal language. The Federal 
regulations at 30 CFR 773.19{a) require 
that if an application is disapproved, 
specific reasons for the disapproval be 
set forth in a notification of the decision. 
The Director finds the proposed 
amendment to be no less effective than 
the Federal regulations at 30 CFR 773.19. 


10. KRS 350.093 thru KRS 350.990 


Kentucky’s proposed amendment 
contained in SB-202 amends portions of 
KRS 350.093 through KRS 350.990 to 
clarify minor, nonsubstantive changes in 
language, to update references, and to 
eliminate provisions no longer pertinent 
to these sections. KRS 350.110, “Partial 


’ Release of Bond When Planting is 


Deferred,” is repealed. Neither SMCRA 
nor the Federal regulations contain 
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counterpart provisions for bond release 
when planting is deferred. The deletion 
of KRS 350.110 does not render the State 
program less effective than the Federal 
regulations. SB-202 section 5(3) revises 
KRS 350.113 to delete the cabinet's 
authority to release the remaining 
portion of a bond held on reclaimed 
areas after a determination has been 
made that satisfactory vegetative cover 
has been established. Neither SMCRA 
nor the Federal regulations at 30 CFR 
800.40 contain similar provisions. The 
Director finds that the deletion will not 
render the statute less effective than the 
Federal regulations. 


11. KRS 350.710-750 Bond Pool 


Kentucky has amended its Surface 
Mining Law ({KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendments contained 
in SB-202 and HB-676 amend KRS 
350.710 through KRS 350.750. The 
proposed amendment removes from 
KRS 350.720 section 1(5) language 
concerning the ineligibility of two-acre- 
or-less operations for coverage by the 
bond pool. SB-202 contains the same 
deletion. The proposed amendment also 
adds a provisions at HB-676 section 
1(11) that modifies KRS 350.720 to 
disallow an applicant's or member's 
experience pursuant to a two-acre-or- 
less permit that was issued prior to June 
6, 1987 to be considered in the rating 
assignments. The proposed amendment 
provides at HB-676 section 1(7) that 
modifies KRS 350.720 that bond pool 
members must continue to meet bond 
pool eligibility criteria to maintain their 
membership in the pool. The proposed 
amendment modifies HB-676 sections 
2(1)(b) of KRS 350.725 to include cash, 
cashier’s check, or money orders as 
acceptable media of payment for bond 
pool membership fees. The proposed 
amendment modifies HB-676 section 
5(4) of KRS 350.750 to provide that if a 
member of the bond pool transfers more 
than 50 percent of any class of stock or 
other ownership interest, whether by 
sale, gift, or otherwise, the member and 
the person to whom more than 50 
percent of the interest is transferred 
shall notify the bond pool administrator, 
in writing, of the transfer within 15 days. 
The bond pool administrator shall 
review the eligibility of all persons who 
own or control, are owned or controlled 
by, or are under common ownership or 
control with the member after the 
transfer using the criteria set forth in 
KRS 350.720, and shall report his 
findings to the commission. The 
commission shall revoke the 
membership if it determines that the 
member after the transfer does not meet 





the eligibility criteria. OSM is currently 
reviewing the Kentucky bond pool and 
is deferring all decisions on such, until 
the review is completed. Thus, the 
Director is not acting at this time on the 
amendments by SB-202 and HB-676 to 
KRS 350.710 through 350.750. 

Pursuant to section 503 of SMCRA, a 
State may not exercise jurisdiction 
under SMCRA unless the State program 
is approved by the Secretary. Similarly, 
30 CFR 732.17(a) requires that any 
alteration of an approved State program 
be submitted to OSM for review as a 
program amendment. Thus, any changes 
to the State program are not enforceable 
until approved by OSM. 


12. KRS 350.990 Penalties 
(a) Penalty Recovery Agency 


Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-141 section 1(1) that modifies KRS 
350.990 to provide that penalties and 
equitable actions shall be recoverable in 
the name of the Commonwealth of 
Kentucky by the cabinet’s Department 
of Law rather than by the Office of 
General Counsel, or upon the 
Secretary's request by the Attorney 
General. Since the amendment at SB- 
141 section 1(1) that modifies KRS 
350.990 clarifies but does not alter the 
effectiveness of the existing approved 
Kentucky rule, the Director finds it to be 
in accordance with sections 518 and 
521(c) of SMCRA. 


(b) Civil Penalties 


SB-141 section 1(2) that modifies KRS 
350.990 clarifies that each day shall 
constitute a separate violation for civil 
penalty provisions. Also, in addition to 
the penalties provided in section 1, SB- 
141 adds a provision that any person or 
operator who fails:to abate a violation 
of KRS 350.060 or KRS 350.029 or KRS 
350.057 as noted in a notice of 
noncompliance or an order for 
immediate compliance and cessation 
within the time period prescribed for the 
abatement shall be assessed an 
additional civil penalty of not less than 
$750 for each day during which the 
violation continues. Kentucky stated in 
RAM #101 that the purpose of the 
amendment is to ensure that illegal 
operators will not be subject to less 
severe penalties than legal operators 
when they fail to correct environmental 
damage. There is no direct Federal 
counterpart to this provision. The 
Director finds that since the amendment 
at SB-141 section 1(2) that modifies KRS 
350.990 does not alter the effectiveness 
of the existing approved Kentucky rules, 


it is not inconsistent with SMCRA and 
the Federal regulations. 


(c) Recovery of Penalties by the 
Department of Law 


SB-141 section 1(3) that modifies KRS 
350.990 clarifies that it is the duty of the 
cabinet's Department of Law to bring 
action for recovery of penalties and 
equitable relief against any operator or 
other person viclating or threatening to 
violate any of the provisions of this 
chapter or violating or threatening to 
violate any order of determination 
promulgated pursuant to the provisions 
of this chapter. Since the amendment 
only clarifies but does not alter the 
effectiveness of the existing approved 
Kentucky rule, the Director finds the 
amendment at SB-141 section 1(3) that 
modifies KRS 350.990 to be in 
accordance with sections 518 and 521(c) 
of SMCRA. 


(d) The Legal Tests of Willfully and 
Knowingly 


SB-141 section 1(8) that modifies KRS 
350.990 is amended to provide that 
“except as permitted by law, any person 
who willfully and knowingly resists, 
prevents, impedes or interferes with the 
secretary or other personnel of the 
cabinet in the performance of duties 
pursuant to this chapter shall,-upon 
conviction, be fined not more than $5000 
or imprisoned for not more than 1 year, 
or both.” In addressing the protection of 
government employees at section 704, 
SMCRA contains only the element of 
“willfully.” The addition by Kentucky of 
a second element, “knowingly,” requires 
an additional element of proof, 
rendering the statute more difficult to 
use successfully against persons so 
interfering. Therefore, as the Director 
finds the amendment to SB-141 section 
1(8) that modifies KRS 350.990 to be less 
stringent than section 704 of SMCRA, he 
is not approving the amendnient of the 
word “knowingly.” 


(e) Recovery of Penalties, No Benefit 
May be Derived From Coal Mined 
Without a Permit 


Kentucky has amended its Surface 
Mining Law (KRS chapter 350) through 
the actions of the Kentucky General 
Assembly. The amendment contained in 
SB-205 section 5(1) that modifies KRS 
350.990 provides that penalties shall be 
recoverable in actions brought in the 
name of the Commonwealth of Kentucky 
by the cabinet’s Department of Law 
rather than by the Office of General 
Counsel, or the Attorney General. 
Section 5(3) of SB-105 assigns the 
responsibility for bringing actions to 
recover penalties to the cabinet's 
Department of Law rather than to the 
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Office of General Counsel or the 
Attorney General. These issues, 
addressed earlier inthis document at 
Findings 12(a) and 12(c), were found to 
be in accordance with SMCRA. 

At section 5(5) of SB-205 the . 
amendment adds a new subsection (b) 
to KRS 350.990 to provide that any 
person who, in violation of subsection 
(1)(b) of section 4 of this Bill, willfully 
and knowingly receives, transports, 
sells, conveys, transfers, trades, 
exchanges, donates, purchases, delivers 
or in any other way derives benefit from 
coal removed from any surface mining 
operations conducted in violation of 
subsection (1)(a) of section 4 or section 3 
of this Bill shall be guilty of a Class D 
felony and upon conviction thereof shall 
be imprisoned for at least 1 but not more 
than 5 years and be fined an amount not 
to exceed $10,000. This issue is similar 
to one addressed earlier in this 
document at Finding 6(a). However, 
section 5 provides for criminal 
measures. It has no direct Federal’ 
counterpart. The Director finds the 
amendment to KRS 350.990 by SB-205 at 
sections 5 (1), (3), and (5) to be not 
inconsistent with SMCRA and the 
Federal regulations. 

SB-205 also revises the language of 
section 5(8) of the Bill, by adding the - 
word “knowingly” to the provision that, 
“except as permitted by law, any person 
who “willfully and knowingly resists, 
prevents, impedes or interferes with the 
secretary or other personnel of the 
cabinet in the performance of duties 
pursuant to this chapter shall, upon 
conviction, be fined not more than $5000 
or imprisoned for not more than one (1) 
year, or both.” As discussed in 
Director's Finding 12(d), the addition of 
the element of “knowingly” to the 
provisions of KRS 350.990 section 5(8) is 
not in accordance with section 704 of 
SMCRA and cannot be approved. 
Therefore, the Director finds the 
proposed amendment to be less 
stringent than SMCRA. : 

SB-205 also deletes old section 5{10)_ 
of the Bill modifying KRS 350.990 which 
stated that any person found in violation 
of KRS 350.060(11) shall be fined not 
more than $500 for each violation, nor 
less than $50. This provision was also 
deleted in SB-202 at section 13(10). The 
provision refers to a statute, repealed by 
Kentucky in 1988, that specified that the 
failure to cover a coal truck constituted 
a violation. Neither SMCRA nor the 
Federal regulations contain similar — 
provisions: The Director finds that the 
deletion will not render the statute less 
effective than the Federal regulations. 
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13. KRS 224.083 Hearings 


The amendment contained in SB-249 
amends KRS 224.083 to extend from 7 to 
14 days the time that parties to hearings 
held before NREPC may file exceptions. 
The amendment clarifies that the 
cabinet Secretary must consider 
exception that are filed before issuing a 
final order. Since there is no direct 
Federal counterpart to this regulation 
and its adoption by Kentucky does not 
render other parts of the approved 
program less effective than the Federal 
regulations, the Director finds the 
proposed amendment to be not 
inconsistent with SMCRA and the 
Federal regulations. 


IV. Summary and Disposition of 
Comments 


Agency Comments 


Pursuant to section 503(b) of SMCRA 
and 30 CFR 732.17(h)(11)(i), comments 
were solicited from various interested 
agencies. One agency, the Kentucky 
Heritage Council (KHC) responded with 

. pertinent comments. 

1. By letter dated July 12, 1990 
(Administrative Record No. KY-999), the 
KHC commented that the language of 
the amendment proposed at KRS 350.070 
by section 1(3){g) of HB-591 and SB-256 
should be altered to read, “Would not 
involve properties designated as 
unsuitable for mining, and a 
determination has been made by the 
State Historic Preservation Officer 
(SHPO) that an archaeological survey is 
unwarranted.” The KHC contends that it 
would be almost impossible to 
determine if sites eligible for listing on 
the National Register of Historic Places 
(NRHP) would be impacted unless an 
archaeological or historical survey was 
conducted. 

Under the terms of a Memorandum of 
Agreement between the NREPC and the 
KHC, signed May 1989, the Division of 
Permits will review all applications for 
new operations, revisions and 
amendments to identify those proposed 
operations that include previously 
undisturbed surface acreage. If 
previously undisturbed areas are 
proposed for disturbance and those 
acreages have not been investigated by 
a professional archaeologist, DSMRE 
will request comments from the SHPO 
concerning the need for an 
archaeological assessment. Further, 
Kentucky's regulations at 405 KAR 8:010 
section 14(5) do not permit mining 
operations to adversely affect any 
publicly-owned parks or places included 
in the NRHP. 405 KAR 8:030 section 
11(2) requires that the permit applicant 
describe and identify the nature of any 
cultural, historic and archaeological 


sites listed or eligible for listing in the 
NRHP based on available information 
from the State Historic Preservation 
Officer and other local agencies. The 
applicant may also be required to 
identify and evaluate important historic 
and cultural resources through the 
collection of additional information, by 
conducting field investigations, and 
other appropriate analyses. 

The Director believes the coordination 
provided for by the interagency 
agreement and the provisions of the 
existing Kentucky regulations are an 
adequate response to the requirements 


» of SMCRA related to cultural and 


historic sites, and that the language 
change proposed by the commenter 
would not further enhance the 
regulatory program or the opportunity 
for input by the SHPO. 


Public Comments 


The public comment period and 
opportunity to request a public hearing 
was announced in the June 14, 1990, 
Federal Register (55 FR 24113). The 
comment period closed on July 16, 1990. 
No one requested an opportunity to 
testify at the scheduled public hearing 
and no hearing was held. 

Two individuals responded to the 
request for public comments with 
pertinent comments. One respondent 
represented the Kentucky Resources 
Council (KRC), and one represented his 
own interest. 

1. The KRC commenter restated the 
Council's continuing concerns that bond 
pool coverage expressly excludes 
coverage for subsidence impacts, and 
for the artificial capping of the forfeiture 
expenditures from the pool at the cost of 
reclamation as set by the Division of 
Permits, rather than the real cost of 
completion of the reclamation plan. 
These comments were directed to the 
amendments of HB-676. As stated in 
Finding 11, the Director is deferring his 
decision on the amendments to the 
Kentucky bond pool: Thus, the 
comments will not be addressed until a 
decision is made by the Director. 

2. The KRC commenter stated that to 
the extent that the statutory revisions 
contained in SB-141 allow for the 
issuance of a notice of noncompliance 
rather than an imminent harm cessation 
order where an entity is conducting coal 
mining or coal exploration without a 
valid permit, these provisions conflict 


‘ with section 521 of SMCRA as 


implemented at 30 CFR 843.11(a)(2). The 
term, “notice of noncompliance” as used 
in SB—-141 and a concern of the KRC’s 
refers to Kentucky's unique enforcement 
system. Pursuant to 405 KAR 12:020 
section 3({2)(b), the cabinet 
simultaneously issues an order for 
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cessation and immediate compliance 
(Kentucky’s equivalent to an imminent 
harm cessation order) and a notice of 
non-compliance and order for remedial 
measures (Kentucky's equivalent to a 
notice of violation). For further 
explanation of this system, the reader is 
referred to the May 18, 1982, Federal 
Register notice (47 FR 21404,.21407). 
Thus, the use of the “notice of 
noncompliance” does not mean that a 
notice of noncompliance will be issued 
instead of an imminent harm cessation 
order. It means that for any remedial 
action, i.e. violation, listed in the notice 
of noncompliance and the order for 
cessation and immediate compliance, a 
penalty will be issued. As described in 
Kentucky's submission letter of May 8, 
1990, and in RAM #101, the intent was 
to ensure “that illegal operators will not 
be subject to less severe penalties than 
legal operators when they fail to correct 
environmental damage.” 

Kentucky's program at KRS 350.130(4) 
continues to provide that any condition 
or operation that creates or is expected 
to create an imminent danger to the 
environment or to the public shall 
immediately cease operations. The 
Kentucky regulations at 405 KAR 12:020 
section 3(c) “flesh out” the statute by 
requiring the immediate issuance of an 
order for cessation and immediate 
compliance to.a person conducting 
surface coal mining and reclamation 
operations without a valid license. 
Section 3{c) also requires the issuance of 
a cessation order when coal exploration 
operations are found that are being 
conducted without proper notice of 
intention to explore or approval for such 
operations. 

3. The KRC commenter stated in 
regard to SB-255 that while the KRC has 
no objection to the passage of enabling 
legislation that sets no standards 
concerning third-party liability, it 
believes that any provisions which limit 
the operator's bond liability for 
vegetation based on action of third- 
parties is inconsistent with the Act 
(SMCRA). The Director agrees with the 
commenter and has reflected his view in 
Finding 1. In that Finding, the Director 
states that any regulations that are 
promulgated pursuant to SB-255 must be 


{ 


submitted and approved by the Director . 


before Kentucky may implement such 


_ regulations. 


4. The KRC commenter stated that the 
identical bills SB-256 and HB-519 
expand the class of permit boundary 
changes that can be used to add new 
areas for coal removal beyond the 
permit boundaries without the 
requirements of a permit amendment. 
The commenter interpreted the new 





# Volk.:86, No. -25.:/.-Wednesday,Febraary.6, 1991°/ Rules and Regulations _ 


statute as allowing “a flat 10 percent of 
the permit area up to 20 acres,” which is 
consistent with the State's interpretation 
and with the State's approved definition 
of IBR’'s; but objected to that as beyond 
the narrow concept of IBR's intended by 
Congress. As the commenter 
acknowledges, legislative history on this 
subject is extremely sparse. There are 13 
words illustrating one example of what 
an IBR might be: “such as additional 
footage to permit the better siting of an 
access road.” {S. Rep. No. 402, 93rd 
Cong., 1st Sess. 57 (1973))}. Those words 
do suggest that IBR's be limited to a 
matter to feet, but they do not indicate 
that the footage must be less than 10 
percent of the totai acreage. When 
Congressional intent is unclear or 
unknown, great deference is given to the 
agency interpretation of a statute. As 
long as an agency's interpretation is 
reasonable, that interpretation is upheld. 
In Indiana's regulatory program, the 
Director has approved [BR's that will 
either be 10 percent or 20 acres, 
whichever is less (see 51 FR 17478 
(1986)). in fllinois’ regulatory program, 
the Director has approved IBR’s that 
allow 10 percent of the original acreage 
for areas of 100 acres or less, and for 
areas over 200 acres the IBR cannot 
exceed 20 acres (see 47 FR 23858 (1982)). 

_In addition, the 10 percent limitation is 
already a part of the approved Kentucky 
regulatory program (see 48 FR 21574, 
21577 (1983) and 48 FR 22711, 22714 

~ (1983). 

The KRC stated that there is no 
criteria governing incidental boundary 
revisions which are major revisions. The 
KRC goes on to say that this could lead 
to substantial new acreage. The Director 
does not agree with the KRC. Any IBR 
must not exceed the 10 percent or 20 
acre limitation. In addition, any IBR that 
does not satisfy the 10 requirements 
needed to be a minor revision is 
automatically a major revision. To list 
every situation that would classify an 
IBR as a major revision is an impossible 
task. Therefore, the Director finds 
Kentucky's approach to be reasonable 
and in accordance with SMCRA. 

Finally, the KRC stated there would 
be little or no public involvement if the 
amendment was approved. Again, the 
Director disagrees with the commenter. 
If the IBR is a major revision, the 
revision must be advertised in the local 
newspaper pursuant to 405 KAR 8:010 
section 8. 

5. A private citizen expressed concern 
about the revision proposed in SB-202 
that would-delete the requirement that a 
civil penalty be assessed for failure to 
cover the bed of a coal truck. The 
Director notes that there is no 


comparable Federal regulation requiring 
that a civil penalty be assessed for 
failure to cover coal trucks and that the 
deletion of the provision does not render 
Kentucky's program inconsistent with 
SMCRA or the Federal regulations. The 
Director also notes that on August 10, 
1990, OSM approved the deletion of 
Kentucky's transportation plan 
requirement which, in part, specified 
that the failure to cover a coal truck 
constituted a violation (55 FR 32618). 
The citizen also expressed his concern 
for the provisions of the amendment 
contained in SB-255 that direct the 
NREPC to promulgate regulations to 
address the liability surface mining 
permittees have in reclaiming permit 
areas on which parties or forces not 
controlled by the permittee have 
disturbed the reclamation previously 
performed by the permittee. The 
provisions of SB—255 that direct the 
NREPC to promulgate regulations setting 
forth the procedures for transferring 
liability for. reclamation of a surface 
mining permit to a party who will make 
a post mining use of the permit area are 
also of concern to this citizen. The 
Director agrees with the commenter that 
these issues are of general concern but 
he disagrees with the commenter that 
these issues are pertinent to the 
amendment contained in SB-255. SB-255 
is only enabling legislation directing the 
NREPC to promulgate new regulations. 
Attention should be focused on the 
content of the regulations that are to be 
developed under this enabling 
legislation. The Director has addressed 
this issue Finding 1 and will require that 
Kentucky submit and obtain the 
Director’s approval of implementing 
regulations developed in response to 
this amendment as set forth in SB—255. 


V. Director’s Decision 


Based on the findings discussed 
above, the Director is approving the 
proposed amendment as submitted to 
OSM by Kentucky on May 8, 1990, with 
the exception of those issues discussed 
in Findings 11, 12(d), and 12(e). 

This final rule is being made effective 
immediately to expedite the State 
program amendment process and to 
encourage the State to conform their 
program with the Federal standards 
without delay. Consistency of State and 
Federal standards is required by 
SMCRA. 


EPA Concurrence 


Under 30 CFR 732.17(h){11)(ii), the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Environmental Protection Agency (EPA) 
with respect to any provisions of a State 
program amendment that relates to air 


or water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C. 1251 et seg.) or the Clean 
Air Act (42 U.S.C. 7401 et seq.). The 
Director has determined that this 
amendment contains no provisions in 
these categories and that EPA's 
concurrence is not required. 


Effect of Director's Decision 


Section 503 of SMCRA provides that a 
State may not exercise jurisdiction 
under SMCRA unless the State program 
is approved by the Secretary. Similarly, 
30 CFR 732.17{a) requires that any 
alteration of an approved State program 
be submitted to OSM for review as a 
program amendment. Thus, any changes 
to a State program are not enforceable 
until approved by OSM. The Federal 
regulations at 30 CFR 732.17{g) prohibit 
any unilateral changes to approved 
programs. In the oversight of the 
Kentucky program, the Director will 
recognize only the approved program, 
together with any consistent 
implementing policies, directives and 
other materials, and will require the 
enforcement by Kentucky of such 
provisions. 

VI. Procedural Determinations 
National Environmental Policy Act 


The Secretary has determined that, 
pursuant to section 702{d) of SMCRA, 30 
U.S.C. 1292{d), no environmental impact 
statement need be prepared on this 
rulemaking. 

Executive Order 12291 and the 
Regulatory Flexibility Act 


On July 12, 1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3, 4, 7, 
and 8 of Executive Order 12291 for 


- actions directly related to approval or 


conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a regulatory 
impact analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a - 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 ef seg.). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 


‘Paperwork Reduction Act 


This rule does not contain information 
collection requirements that require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 
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List of Subjects in 30 CFR Part 917 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: January 29, 1991. 

Carl C. Close, 
Assistant Director, Eastern Support Center. 


For the reasons set out in the 
preamble, title 30, chapter VII, 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below: 


PART 917—KENTUCKY 


1. The authority citation for part 917 
continues to read as follows: 


Authority: 30 U.S.C. 1201 et seq. 


2. 30 CFR 917.15, is amended by - 
adding a new paragraph (gg) to read as 
follows: 


§ 917.15 Approval of regulatory program 
amendments. 


* * * * * 


(gg) The following amendments to the 
Kentucky Revised Statutes (KRS) 
submitted to OSM on May 8, 1990, are 
approved effective February 6, 1991: 
Amendments to KRS chapter 350 as 
contained in Senate Bill 255; 
amendments to KRS chapter 350 
sections. 350.010, 350.053, 350.057 as 
contained in Senate Bill 149; 
amendments to KRS chapter 350 
sections 350.053, 350.054, 350.057, 350.060 
as contained in Senate Bill 205; 
amendments to KRS chapter 350 
sections 350.060, 350.070, 350.085, 
350.093, 350.113, 350.130, 350.139, 350.151, 
350.990 as contained in Senate Bill 202; 
amendments to KRS chapter 350 section 
350.070 as contained in Senate Bill 256; 
amendments to KRS chapter 350 section 
350.090 as contained in House Bill 154; 
amendments to KRS chapter 350 section 
350.990 as contained in House Bill 141 
and Senate Bill 205 with the exception of 
the word “knowingly” found at 350.990 
1(8) and 5(8); amendments to KRS 
chapter 350 section 224.083 as contained 
in House Bill 249; and amendments to 
KRS chapter 350 section 350.070 as 
contained in House Bill 519. The repeal 
of KRS 350.110, 350.113, and 350.990(10). 
by Senate Bill 202. Action is being 
deferred on the proposed provisions at 
KRS 350.710, 350.720, 350.725, 350.735, 
350.740, and 350.750 pending the 
outcome of OSM's review of the 
Kentucky bond pool. 

{FR Doc. 91-2811 Filed 2~-5-91; 8:45 am] 
BILLING CODE 4310-05-m 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Part 3 
RIN 2900-AE96 


inference of Marriage of a Veteran's 
Child 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Final rule. 


SUMMARY: The Department of Veterans 


Affairs (VA) is amending its 
adjudication regulations concerning the 
reduction or discontinuance of monetary 
benefits when there is an inference of 
marriage of a veteran's child. A recent 
VA General Counsel opinion held that 
an individual who is living with a 
person of the opposite sex and holding 
himself or herself out to the public to be 
the spouse of such person remains a 
“child” under the law governing 
payment of VA benefits, as long as the 
individual does not contract a valid 
marriage. The intended effect of this 
change is to bring the regulations into 
conformance with this interpretation. 
EFFECTIVE DATE: September 10, 1990. 
FOR FURTHER INFORMATION CONTACT: 
John Bisset, Jr., Consultant, Regulations 
Staff, Compensation and Pension 
Service, Veterans Benefits 
Administration, Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420, (202) 233-3005. 
SUPPLEMENTARY INFORMATION: In a 
precedent opinion dated September 10, 
1990 (O.G.C. Prec. 90-90), VA's General 
Counsel held that an individual who is 
living with a person of the opposite sex 
and holding himself or herself out to the 
public to be the spouse of such person 
remains a “child” within the meaning of 
38 U.S.C. 101(4), as long as the 
individual does not contract a valid 
marriage. 38 CFR 3.500(n)(3) currently 
establishes an effective date for 
reduction or discontinuance of an award 
of pension, compensation, or 
dependency and indemnity 
compensation based upon a finding of 
an inferred marriage of a child. Since 
‘there is no legal basis for such reduction 
or discontinuance, VA will remove 
subparagraph (3) of § 3.500({n). 

VA is issuing a final rule to delete the 
provisions of 38 CFR 3.500(n)(3). This 
change is necessary to conform the 
regulatory provisions with the VA 
General Counsel precedent opinion 
referenced above. Because this 
amendment constitutes a liberalizing 
change relieving a restriction and an 
interpretive rule, publication as a 
proposal for public notice and comment 


is unnecessary. For the same reasons, 
this amendment is retroactively 
effective on September 10, 1990, the date 
of the precedent opinion upon whic!. it 
is based. 

Since a notice of proposed rulemaking 
is unnecessary and will not be 
published, this amendment is not a 
“rule” as defined in and made subject to 
the Regulatory Flexibility Act (RFA), 5 
U.S.C. 601(2). In any case, this 
regulatory amendment will not have a 
significant economic impact on a 
substantial number of small entities as 
they are defined in the RFA, 5 U.S.C. 
sections 601-612. This amendment will 
not directly affect any small entity. 

In accordance with Executive Order 
12291, Federal Regulation, the Secretary 
has determined that this regulatory 
amendment is non-major for the 
following reasons: 

(1) It will not have an annual effect on 
the economy of $100 million or more. 

(2) It will not cause a major increase 
in costs or prices. 

(3) It will not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with Foreign- 
based enterprises in domestic or export 
markets. 


The Catalog of Federal Domestic 
Assistance program numbers are 64.104, 
64.105, 64.109 and 64.110. 


List of Subjects in 38 CFR Part 3 


Administrative practices and 
procedure, Claims, Handicapped, Health 
care, Pensions, Veterans. 

Approved: January 16, 1991. 

Edward J. Derwinski, 

Secretary of Veterans Affairs. 

38 CFR part 3, Adjudication, is amended 
as follows: 


PART 3—[ AMENDED] 


In § 3.500, paragraph (n)(3) is 
removed, existing paragraph (n)(4) is 
redesignated as paragraph (n)(3) and an 
authority citation is added after 
paragraph (n)(3) to read as follows: 
$ 3.500. Generali 

{n) Marriage (or remarriage) (38 
U.S.C. 101(3), 3012(b)) * * * 

(3) * @*¢« 

(Authority: 36 U.S.C. 101(4); 210({c){1)} 
[FR Doc. 91-2727 Filed 2-5-91; 8:45 am} 
BILLING CODE 6320-01- 
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ACTION 
45 CFR Part 1235 


Locally Generated Contributions in 
Older American Volunteer Programs 


AGENCY: ACTION. 
ACTION: Final rule. 


summManRY: This rule implements section 
224 of the Domestic Volunteer Service 
Act of 1973, as amended (DVSA), which 
provides that when locally generated 
contributions made to Older American 
Volunteer Programs are in excess of the 
required non-Federal match, the 
Director of ACTION may not restrict the 
manner in which the contributions are 
expended, if the expenditures are not 
inconsistent with the DVSA. The 
intended effect of this rule is to provide 
grantees greater flexibility in the use of 
non-Federal contributions that exceed 
matching amounts required by ACTION. 
EFFECTIVE DATE: March 25, 1991. 

FOR FURTHER INFORMATION CONTACT: 
John Seal, Executive Officer, ACTION, 
at 202/634-9380 (FTS 634-9380). 
SUPPLEMENTARY INFORMATION: 


I. Statutory Background 

The 1984 amendments to the Domestic 
Volunteer Service Act of 1973, Public 
Law 93-113 (DVSA), added section 224. 
A minor technical amendment was 
added in the 1989 amendments. Section 
224 was added to provide grantees 
greater flexibility in the use of the non- 
federal contributions that exceed the 
matching amounts required by ACTION. 
Section 224 provides: 

Whenever locally generated contributions 
made to volunteer projects for older 
Americans under this title are in excess of 
the amount required by the Director, the 
Director may not restrict the manner in which 
such contributions are expended if 
expenditures from locally generated 
contributions are not inconsistent with the 
provisions of this Act. 


II. Legislative History 


ACTION’s implementation of section 
224 is based on the Agency's 
interpretation of the Congressional 
intent as set forth in the legislative 
history. 

In its report accompanying S. 1129, the 
Senate Committee on Labor and Human 
Resources stated, in pertinent part: 


The intent of the new section is to change 
current ACTION policy of controlling the 
detail of all project expenditures, even those 
financed by.non-federal contributions over 
and above the required match. The 
Committee agrees that greater local 
determination must be provided. Decisions as 
to whether vans should be purchased, staff 
training be conducted, client related 


transportation be provided and the like, can 
appropriately be made by project directors 
closest to the day-to-day project operation. In 
addition, the Committee notes of 
where ACTION policy of controlling non- 
federal funds has conflicted with policies of 
the local entities making contributions to 
OAVP projects—state civil service salary 
scales for project directors have been higher 
than those allowed by ACTION; state 
requirements for transportation and meal 
reimbursement have been denied by 
ACTION. The Committee agrees that 

tions contributing non-federal dollars 
to the OAVP should be able to participate in 
directing the expenditures of their 
contributions, as long as they comply with 
the intent of the Domestic Volunteer Service 
Act. 


The Committee expects that expenditure of 

locally contributed funds will be used to 

the effective operation of individual 
projects, and will not be used for purposes 
that would be contrary to the intent of the 
Domestic Volunteer Service Act. The 
Committee recognizes the need for flexibility 
in the expenditure of locally raised support— 
some non-federal funding sources may — 
to contribute funds for specific purposes; in 
addition, individual projects must respond to 
local needs, requirements, circumstances, 
and policies. The Committee believes its 
amendment will provide for an effective 
balance between the federal responsibility 
= the expenditure of federal dollars and 

ocal sponsors responsibility to acai aie 

sonjests in keeping with local policies, needs. 
and funding opportunities. 

The Committee is concerned about 
accountability in the overall engaent of 
any federally sponsored program. The 
ACTION agency is responsible for oversight 
of the Older American Volunteer Programs. It 
expects that project budgets will reflect true 
costs of the program. Accurate records of 
proposed and actual i of the 
locally controlled non-federal dollars in 
excess of the required match still must be 
reflected in project budgets to insure they are 
spent within the intent of the statute or 
published regulations. 

S. Rep. No. 182, 98th Cong., 1st Sess. 10-11 
(1983). 
Ill. Addition of Part 1235 

In order to implement section 224, 
ACTION is adding part 1235 to title 45 of 
the Code of Federal Regulations. This 
rule imposes no additional requirements 
on ACTION grantees; it merely clarifies 
ACTION’s policy on locally generated 
contributions. 

A Notice of Proposed Rulemaking 
(NPRM) was published in the Federal 
Register on October 18, 1990 (55 FR 
42218). Interested persons were invited 
to submit written comments by 
November 19, 1990. 


IV. Discussion of Comments 


The proposed rule was mailed to all 
Older American Volunteer Program 
grantees for their review. Thirty-seven 
written comments were submitted by 


the established deadline in response to 
the NPRM. 
- Approximately half of the comments 
supported the NPRM as published. 
Generally, these respondents agreed 
that increased local control and 
flexibility over the expenditure of 
excess non-federal funds reflected in the 
proposed rule will enhance program 
operations. Several comments, however, 
reflected some concern in one or more of. 
the following areas: 

¢ ACTION’s authority to require 
grantees to account for the expenditure 
of excess non-federal funds; 

¢ The requirement that expenditure of 
excess non-federal funds be 
“reasonable”; and 

¢ The procedures in the appendix to 
part 1235. 

These comments and the Agency's 
responses are discussed below. 
V. Analysis and Response to Comments 
Section 1235.1 Definitions 

Section 1235.1 contains five 
definitions of terms used in section 224 
and the implementing regulation. 
Although there were no comments on 
paragraphs (a)-(d) of this section, there 
were several comments submitted on 
paragraph (e) concerning the definition 
of Inconsistent with the Provisions of 
This Act. One commentor suggested that 
the Agency change the definition from 
“expenditures not in support of ACTION 
programs, * * *” to “expenditures not in 
support of the intent of ACTION 
programs.” The Agency considers this 
revision to be too vague for easy, 
consistent interpretation. Since the 
language of section 224 refers directly to 
the provisions of the DVSA, the Agency 
believes the definition used in this 
regulation should remain unchanged. 
Another commentor questioned who 
determines whether an expenditure is 
inconsistent with the DVSA. These 
decisions are made by ACTION 

program management, at times with 

legal advice from ACTION's General 
Counsel, and done on a case-by-case 
basis. 

One commentor suggested deleting 
§ 1235.1{e)(3), which lists “Variations 
from the approved stipend levels for the 
FGP and SCP programs” as an example 
of those items that are inconsistent with 
the Act. It is ACTION’s position that 
stipends may neither be increased nor 
decreased without specific statutory 
authority and approval by ACTION, 
regardless of the source of funds. 
Therefore, this suggestion will not be 
adopted. 

A few comments raised questions on 
§ 1235.1(e)(5), which lists “Unreasonable 
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cost for a low-cost volumteer program” 
as an example of an inconsistency with 
the Act. One commentor questioned 
ACTION ’s authority to decide what is 
an unreasonable cost, while two others 
suggested a need for a better definition 
of “unreasonable cost”. 

As to the requirement that 
expenditures of excess lacally generated 
funds be reasonable, the Senate Report 
accompanying S. 1129 clearly indicates 
Congress’ intent that excess locally 
generated funds be spent consistent 
with the DVSA provisions or published 
regulations. This report also 
acknowledges ACTION’s responsibility 
for oversight of the Older American 
Volunteer Programs. The Ageney’s 
interpretation of the Act has 
consistently been that all expenditures 
by ACTION grantees. must be 
reasonable and at the lowest possible 
cost consistent with the effective 
operation of volunteer programs 
regardless of the source of the funds. 
This policy is not new. See section 
404(b) of the DVSA, 42 U.S.C. 5044(b). 
Further, the Office of Management and 
Budget (OMB) cost principles for 
federally assisted programs indicates 
that all expenditures by grantees be 
necessary and reasonable. See OMB 
Circulars A-21, A-87, and A-122. The 
Agency’s authority to decide what costs 
are reasonable is derived from its 
general oversight responsibility. It is not 
the policy of ACTION to “micromanage” 
grantee operations or interpose its 
judgment on the expenditures of excess 
local funds. However, ACTION does 
require expenditures of non-federal 
funds in support of ACFION programs 
to be reasonable. 

One commentor asked the Agency to 
further clarify what constitutes am 
unreasonable cost. This comment set 
forth the folowing three examples of 
expenditure situations and asked if each 
was.unreasonable: - 

1. “Is an in-house payroll computer 
system for Senior Companions 
(hardware, software, maintenance) an 
unreasonable cost?” 

2. “Is a project staff position or 
consultant an unreasonable cost if that 
person’s responsibility is to promote the 
program and generate additional local 
funds to expand the programs and VSY 
level?” 

3. “Can an extensive local Public 
Relations and Community Awareness 
Campaign be undertaken fin the 
absence of previous national efforts} to 
promote the OAVP without being 
considered an ‘unreasonable cost’?” 

Other commentors asked about 
registration fees for State-sponsored 
annual aging conferences, equipment 
purchases, and volunteer transpertation 


needs. Generally, while each of these 
costs appears te be reasonable, the 
concept of what is an unreasonable cost 
for a low-cost volunteer program must 
be considered in the context of the 
entire program budget and the purposes 
and goals of the program. Grantees who 
have specific questions about 
reasonable costs (whether from federal 
or non-federal funds) should first consult 
their ACTION State Program Office for 
guidance. 


Section 1235.2 Implementation 
Guidance 

A few commentors raised concerns 
about § 1235.2. One commentor 
requested a clarification of the 
provision’s purpose: and scope. Briefly 
stated, the purpose: of the 
implementation guidance as well as the 
statement of policy in § 1235.3 is to 
provide direction to grantees in. 
complying with the pravisions of section 
224 of the DVSA. 

Two comments were submitted 
suggesting that § 1235.2 (b} and (c} be 
deleted. ACTION makes no change to 
these paragraphs. The Agency reiterates 
that grantees are required to fully 


account for and document expenditures 


of non-federal contributions, regardless 
of whether they are used to meet 
ACTION's local match requirement or 
are in excess of the requirement, and 
that all expenditures in support of a 
Federal grant can be audited. These 
principles are supported by the language 
of section 224 of the DVSA as well as 
the legislative history. Section 224 
implies that the excess must be 
accounted for, documented, and audited, 
by stating that the Director may not 
restrict the manner in which such 
contributions are expended if the 
expenditures from locally generated 
contributions are not inconsistent with 
provisions of the Act. Section 224 of the 
DVSA, 42 U.S.C. 5024 (emphasis added). 
(It is reasonable to conclude that a 
determination regarding consistency 
with the Act could not be made if the 
grantee does not fully account for the 
funds and document all expenditures.) 
Furthermore, according to the legislative 
history, “Accurate records of propesed 
and actual expenditures of the locally 
controlled non-federak dollars in excess 
of the required match still must be 
reflected in project budgets to insure 
they are spent within the intent of the 
statute or published regulations.” S. Rep. 
No. 182, supra. 


Section 1235.3 Statement of Policy 
One commentor questioned’ 
ACTION’s authority to audit 
expenditures from excess locally 
generated contributions, and two others 


specifically requested that paragraphs 
(b) and (c) of part 1235.3 be deleted. 
However, as stated above, grantees are 
required to fully account for and 
document expenditures of non-federal 
contributions, regardless of whether 
they are used to meet ACTION’s local 
match requirement or are in excess of 
the required match, and that all 
expenditures in support of a Federat 
grant may be audited. Section 1235.3{(b} 
addresses the audit requirement, and 
will be retained in the final rule. Section 
1235.3(c} is merely a restatement of the 
statutory language of section 224 
restricting ACTION in its eversight rele 
of excess fund expenditures. This 
section will also be retained. | 


Appendix to Part 1235 


Most of the questions and objections 
to the proposed regulation centered on 
the language im the Appendix. Several 
commentors focused on how to interpret 
the definitions under part Hf of the 
appendix. The terms “questioned cost” 
and “disallowed cost” are defined for all 
Government programs in the Inspector 
General Act of 1978 and the definitions 
used in this Appendix came from that 
Act. The term “program finding” is one 
that is uniquely defined for ACTION 
programs because of the distinction 
section 224 requires for excess fund 
expenditures. As to who determines a 
program finding, that is done by 
ACTION program staff after a cost is 
questioned through an audit or program 
monitoring review and after a grantee 
has had an opportunity to respond about 
the questioned cost. 

A commentor on part V of the 
appendix requested clarification. The 
proposed language indicated that excess 
local expenditures may be substituted 
for disallowed costs from the grantee’s 
local match expenditures in order for the 
grantee to meet its local matching 
requirement. The commentor asked, 
however, whether the substitution could 
also be made when a grantee simply 
does not attain the matching level. The 
answer is yes. The definition in 
§ 1235.1(d)} implies that all qualifying 
expenditures. from locally generated 
contributions may be initially counted 
towards meeting the grantee’s local 
match and, once the match is met, then 
treated as excess local contributions. 
This interpretation gives the grantee 
flexibility in meeting its matching 
requirement. 

One commentor suggested that part 
VI(b) be revised to “grossly inconsistent 
with the intent of the DVSA”. This 
suggestion was not adopted because it 
significantly deviates from the language 
contained im section 224. 
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Several commentors raised concerns 
over part VII of the appendix dealing 
with corrective steps once program 
findings are identified. The program 
actions identified in part VII are not 
new and have in fact always been 
appropriate corrective actions available 
to the Agency if it disagreed with the 
manner in which a grantee was 
expending funds, regardless of the 
source. The authority is found.in 
sections 222 and 412 of the DVSA, 45 
CFR part 1206 dealing with the denial or 
reduction of a current recipient's 
funding, and referenced in ACTION's 
Grants Management Handbook for 
Grantees. It is important to note that 
instances of program findings should be 
rare. If a cost is questioned through an 
audit or monitoring review, the grantee 
has due process rights already detailed 
under the Agency's audit resolution 
process and program monitoring 
procedures. 

The comments on the appendix did 
emphasize, however, that the appendix 
only address audit procedures in 
relation to section 224. The policies 
behind these procedures are not new, 
but because of previous confusion over 
audit findings in connection with excess 
fund expenditures, it was thought to be 
helpful to grantees to have a specific 
explanation of how audit findings would 
be treated. Because of the comments, 
ACTION has revised the appendix to 
also address program monitoring 
reviews, which actually occur more 
frequently than audits. Both audit 
resolution and program monitoring will 
be treated similarly when expenditures 
from excess local contributions are 
questioned. In both instances, when 
such a cost is questioned, ACTION 
program management (not auditors or 
program staff) will make the 
determination if it is a program finding 
and whether corrective steps are 
necessary. And in both instances, the 
grantee will have opportunities through 
the existing ACTION procedures to 
present its case if it disagrees with the 
cost being questioned. The Agency 
expects instances of program findings to 
be rare given the past experience with 
grantee expenditures. The corrective 
steps are not meant to be threatening 
nor are they excessive. They are simply 
measures available to Federal grant- 
making agencies to ensure that taxpayer 
dollars are appropriately spent. 


General Comments 


In addition to the above comments 
which centered on specific sections of 
the proposed regulation or its Appendix, 
there were some general comments. 
Two comments raised the concern that 
the proposed regulation would require 


additional paperwork. Since none of the 
record-keeping requirements mentioned 
in this regulation are new, the Agency 
believes that no additional paperwork 
burden is being imposed. 

Two other commentors suggested that 
grantees were not given flexibility under 
the regulation to determine how excess 
local contributions will be spent. On the 
contrary, the Agency's intent is to give 
grantees this flexibility so long as — 
accurate financial records are 
maintained and the expenditures are not 
inconsistent with the DVSA. Grantees 
do not need permission from ACTION to 
spend excess local contributions and it 
is not ACTION’s policy to control the 
detail of project expenditures from 
excess local contributions. 

Another commentor questioned 
whether the non-Federal excess column 
in a grantee’s proposed budget is now 
mandatory or optional. Grantees 
continue to be encouraged to show their 
full excess expenditures in budget 
documents and to raise additional local 
contributions. Since grantees may 
substitute excess local expenditures for 
disallowed local match expenditures in 
order to meet their matching 
requirement; they have an incentive to 
identify the projected excess funds. 
While grantees are required to fully 
account for and document expenditures 
of non-federal contributions, regardless 
of whether they are used to meet 
ACTION’s local match requirement or 
are in excess of the requirement, the 
non-Federal excess column in this 
budget form remains optional. 


' VI. Executive Order 12291, Regulatory 


Flexibility Act, and Paperwork 
Reduction Act 


The final rule is not a major rule for 
the purposes of Executive Order 12291 
of February 17, 1981. As required by the 
Regulatory Flexibility Act, it is hereby 
certified that this final rule will not have 
a significant impact on small business 
entities. The provisions of the 
Paperwork Reduction Act do not apply 
as this action will not create any new 
record keeping or reporting burdens or 
substantially increase costs to the 
Governmeni and the public. 


List of Subjects in 45 CFR Part 1235 


Aged, Grant progams—social 
programs, Volunteers. 


For the reasons set forth in the 
preamble, chapter XII, title 45 of the 
Code of Federal Regulations is amended 
as follows: 


Part 1235 is added to read as follows: 
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PART 1235—LOCALLY GENERATED 
CONTRIBUTIONS IN OLDER 
AMERICAN VOLUNTEER PROGRAMS 


Sec. 

1235.1 Definitions. 

1235.2 Implementation guidance. 
1235.3 Statement of policy. 


Appendix to Part 1235—Procedures to 
Resolve Questioned Costs 


Authority: 42 U.S.C. 5024; 42 U.S.C. 5060. 


§ 1235.1 Definitions. 


As used in this part and in section 224 
of the Domestic Volunteer Service Act 
of 1973, as amended, the following 
definitions shall apply: 

(a) Director means the Director of 
ACTION. 


(b) Locally Generated Contributions 
means all contributions generated by the 
grantee in support of the grant, including 
non-ACTION Federal, State, local 
government and privately raised 
contributions. 

(c) Amount Required by the Director 
means the proportion of the non-Federal 
contribution (including in-kind 
contributions) for a grant or contract 
made under the Domestic Volunteer 
Service Act of 1973, as amended, 
required by the Director in order to 
receive ACTION funds. This proportion 
is generally 10% for the Foster 
Grandparent Program/Senior 
Companion Program (FGP/SCP) and 
generally 10%, 20% and 30% for the 
Retired Senior Volunteer Program 
(RSVP) in the first, second, and 
subsequent years respectively. The 
“amount required by the Director” is 
also called the “local match.” 

(d) In Excess of the Amount Required 
by the Director means of the total 
locally generated contributions, the 
amount over and above the percentage 
match (generally 10% for FGP/SCP and 
10%, 20% and 30% for RSVP in the first, 
second, and subsequent years 
respectively) required by the Director of 
ACTION to be raised from non-ACTION 
sources to support the grant. 

(e) Inconsistent with the Provisions of 
This Act means expenditures not in 
support of ACTION programs, as 
defined by the Domestic Volunteer 
Service Act of 1973, as amended. For 
example: 

(1) Inconsistency with the age 
threshold for volunteers for all Older 
American Volunteer Programs (OAVP); 

(2) Inconsistency with the low income 
test for the FGP and SCP programs; 

(3) Variations from the approved 
stipend levels for the FGP and SCP 
programs; 
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(4) Inconsistency with the prohibition 
against political activity under alf the 
OAVP programs; and/or 

(5) Unreasonable cost for a low-cost 
volunteer program. 


$1235.2 imptementation guidance. 

ACTION's implementation of section 
224 of the DVSA is based on 
fundamental prineiples regarding the 
Congressional intent of the Section as 
welt as: the Executive Branch’s policy on 
Federal financial assistance to grantees. 
These principles include: 

fa} That ACTION may not restrict 
grantees’ use of excess contributions as 
long as those expenditures. are “not 
inconsistent” with the Domestic 
Volunteer Service Act of 1973, as 
amended; 

(b} That grantees are to fully account 
for and document expenditures of non- 
Federal contributions, regardless. of 
whether they are used to meet 
ACTION’s local match requirement or 
are in excess of the requirement; and 

(c) That all expenditures in support of 
a Federal grant can be audited by the 
responsible Federal Agency or by 
independent auditors performing audits 
pursuant to OMB Cireulars A—228 and. 
A-133. Copies of OMB Circulars A-128 
and A-133 are available at ACTION, 
1100 Vermont Avenue, NW... Room 9200, 
Washington, DC 20525. 


§ 1235.3 Statement of policy. 


(a) Expenditures of locally generated 
non-Federak contributions required by 
the Director as matching funds must 
meet the requirements specified in 
ACTION’s Grant Management and 
Program Operations: Handbook, 
ACTION Order 2650.2, as amended, and 
the Domestic. Volunteer Service Act of 
1973, as amended. Copies of ACTION’s 
Grants Management and Program 
Operations Handbook, ACTION Order 
2650.2, as amended, are available at 
ACTION, 1100 Vermont Avenue, NW., 
Room 9200,. Washington, DC 20525. 

(b} All expenditures by the grantee of 
Federal and non-Federal funds 
(including expenditures from excess. 
locally generated contributions}, in 
support of the grant are subject to. 
ACTION authorized audits. 

(cJ ACTION will not restrict the 
manner in which locally generated 
contributions in.excess of the required 
match are expended if these 
expenditures are not inconsistent with 
the Domestic Volunteer Service Act of 
1973, as amended. 


Appendix to Part 1235—Procedures ta 
Resolve Questioned Costs 


I. Because implementation of section 224 
may impact on how questioned casts. are 


treated whem raised im the context of an audit 
or program: menitoring exercise, this: 
appendix explains. how questioned costs will 
be resolved. This part dees net create any 
new auditing requirements: 

II. All expenditures in support ef a federal 
grant may be reviewed by an authorized 
audit or program monitoring review. 
Adequate financial records and supporting 
documentation must be maintained for both 
cash and in-kind contributions. (See 
ACTION's Grants: Management Handbook 
for Grantees, ACTION Order 26582} 

Ill. Three definitions: are important to 
understand in relation to resolution: of 
questioned costs 

(a) The term. “questioned cost”, pursuant to 
the Inspector General Act of 1978,.as. 
amended, 5 U.S.C. Appendix 3, means an 
expenditure of grant funds that is questioned 
because of: 

(1) An alleged violation of @ prevision of 
the Domestic: Volunteer Service Act of 1973, 
as amended, or other law, regulation, or grant 
governing the expenditure of funds by the 

2; 

(2) A finding that at the time of an audit. or 
program review the cost is:not supperted by 
adequate documentation; or 

(3) A finding that the expenditure of funds- 
for the intended’ purpose is unnecessary or 
unreasonable. 

(bj Fhe term: “disallowed cost” means a 
questioned cost related to federal or local 
match expenditures that ACTION. 
management, in a management decision, has: 
sustained or agreed should not be charged to 
the Government. 

(c) The tern: “‘pregram finding’ means @ 
questioned cost identified as from the 
grantee’s excess locally generated 
contributions which is referred to. ACTION 
program management for consideration. 

IV. When costs are questioned from. locally 
generated contributions, a distinction will be 
made between costs as part of the /ocal 
match and costs as part of the excess 
contribution. 

V. Normally, when expenditures. of Federat 
or non-Federal local match funds ave 
questioned, a management decision is made 
to either allow or disallow the costs. When 
an expenditure of excess locally generated: 
funds is questioned, however, it will not be 
treated as a potential disallowed’ cost but 
identified: as a progrant finding and referred 
to ACTION program management for 
resolution. 

VI. Program findings may include, but are 
not limited to: 

(a). Inadequate records to document the 
expenditures and provide assurance of the 
grantee’s internal controls over the use of its 
casly and in-kind‘ contributions; and 

(b) Evidence that expenditures were made 
that are inconsistent with the Domestic 
Volunteer Service Act of 1973, as amended. 

Vif. Once program findings are determined 
by ACTION program management, decisions 
may be made to take corrective steps, 
including but not limited: tor 

(a} Requiring the grantee to adhere te 
stated program.gpals. and. objectives asa 
condition for future funding; 
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(b) Requiring the grantee to adopt a 
stronger financial management and centre! 
system. 

Based on past experience, it is expected that 
corrective steps will be needed only in rare 
instances. 

VIII. If the grantee hes raised locally. 
generated contributions im exeess. of the 
matching requirement and those expenditures 
are not questioned, and are-consistent with: 
the DVSA of 1973, as. amended, for local 
match. expenditures, they may be substituted 
for any disallowed portion of loca! match 
costs im order for the grantee to meet its 
matching requirement. 

Signed im Washington, DC, January 17. 
1991. 

Jane A. Kenny, 

Director of ACTION. 

[FR Doc. 91-2577 Filed 2-5-91; &45 am} 
BILLING CODE 6050-26-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
{MM Docket No. 90-444; RM-7240} 


Radio Broadeasting Services; Dexter, 
ME 


AGENCY: Federal Communications. 
Commission. 


ACTION: Final rule. 


SUMMARY: This document substitutes 
Channel 271C2 for Channel 271A and 
modifies the construction. permit for 
Station WGUY in response toa petition 
filed by Daniel F. Priestly. See 55 FR 
42739, October 23, 1990. An assignment 
of the construction. permit for Station 
WGUY, Channel 271A, from Daniel F. 
Priestly to Innovative Advertising 
Consultants, Inc. was consummated on 
September 26, 1990. Canadian 
concurrence has been obtained at 
coordinates 45-01-00 and 69-00-00. 


EFFECTIVE DATE: March. 15, 1997. 


FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuesle, Mass Media 
Bureau,. (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is. a 
synopsis of the Commission’ s Report and 
Order,. MM Decket No. 90-444, adopted 
January 22, 199%, and released January 
31, 1994. The full text of this Commission 
decision is. available for inspection and: 
copying during normat business hours in 
the FCC Dockets: Branch (roon: 230}, 
1919 M Street, NW., Washington, DC. 
The complete text of this decision may 
also be purchased from the 
Commission's copy contractors, 
International Transeription Service, 

(202) 857-3800, 2100 M Street, NW., suite 
140, Washington, DC 20037. 
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_ List of Subjects in 47 CFR Part 73 
Radio broadcasting. 
PART 73—[AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 
2. Section 73.202(b), the Table of FM 


Allotments under Maine, is amended by. 


removing Channel 271A and adding 
Channel 271C2 at Dexter. 


Federal Communications Commission. 
Andrew J. Rhodes, 


Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 


[FR Doc. $1-2721 Filed 2-5-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 80 
{PR Docket No. 90-27; FCC 91-21] 


Sharing of Commercial and 
Noncommercial Marine VHF Channels 
in the Puget Sound 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document will amend 


the rules applicable to VHF Maritime 
Radio use in the Puget Sound area. The 
changes will permit both commercial 
and noncommercial communications on 
very high frequency (VHF) channels 67 
and 72 in this geographic area. The. 
effect of this rule will be to reduce the 
amount of marine radio congestion in 
the region and, concurrently, promote 
boating safety. 

EFFECTIVE DATE: March 11, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Susan Jones, Private Radio Bureau, 
(202)-632-7175. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order, PR Docket No. 90-27, 
Adopted January 14, 1991, and released 
January 29, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW.. 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractor, 
Downtown Copy Center, (202) 452-1422, 
1114 21st Street, NW., Washington, DC 
20036. 


Summary of Report and Order 


This action was requested by the 
North Pacific Marine Radio Council 
(NPMRC). In its request, NPMRC noted 


the growing number of vessels in their 
area and argued that as the number 
grows, the ability to communicate 
between ships becomes more 
endangered, yet more important. 

Under the current rules, however, 
there is only one VHF channel (channel 
09) that can be used by both commercial 
and noncommercial vessels in the Puget 
Sound area. NPMRC stated that this 
frequency was heavily used by 
commercial vessels and proposed to 
allow both commercial and 
noncommercial communications on 
channel 67, currently restricted to 
commercial intership communications, 
and channel 72, currently restricted to 
noncommercial intership 
communications. 

In this Report and Order, the 
Commission supports regional sharing of 
commercial/noncommercial VHF 
marine channels to reduce congestion on 
maritime frequencies. By allowing such 
frequency sharing in this region, 
congestion should be reduced and thus, 
boating safety encouraged. Further, the 
Commission noted that such frequency 
sharing in the Puget Sound region is 
supported by the boating community 
and is consistent with channel usage in 
adjacent Canadian waters. 


Ordering Clauses 


Authority for this action is contained 
in section 154{i) and 303(r) of the 
Communications Act of 1934, as 
amended 47 U.S.C. 154{i), 303(f). Part 80. 
of the Commission's Rules, 47 CFR part 
80, is amended, as set forth below 
effective March 11, 1991. 


List of Subjects in Part 80 
Marine safety, Radio. 


Federal Communications Commission. 
Donna R. Searcy, 
Secretary. 


Rule Changes 


Part 80 of chapter 1 of title 47 of the 
Code of Federal Regulations is amended 
as follows: 


PART 80—STATIONS IN THE 
MARITIME SERVICES 


1. The authority citation for part 80 
continues to read as follows: 

Authority: Secs. 4, 303, 48 Stat. 1066, 1082, 
as amended, 47 U.S.C. 154, 303, unless 
otherwise noted. Interpret or apply 48 Stat. 
1064-1068, 1681-1105, as amended; 47 U.S.C. 
151-155, 301-609; UST 3450, 3 UST 4726, 12 
UST 2377, unless otherwise noted. 

2. In § 80.373, paragraph (f) is amended 
by adding a new frequency to the 
commercial and noncommercial tables 
and adding a new footnote to read as 
follows: 
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§ 80.373 Private communications 
frequencies. 


* * * e * 


(H2'0* 


FREQUENCIES IN THE 156-162 MHz 
BAND 


nu 


intership 
only 


intership 
only’ 


14 Available only in the Puget Sound and the Strait 
of Juan de Fuca. 


* * * * * 


[FR Doc. 91-2719 Filed 2-5-91; 8:45 am] 
BILLING CODE 6712-01-M 


GENERAL SERVICES 
ADMINISTRATION 


48 CFR Part 570 
[Acquisition Circular AC-91-1). 


General Services Administration 
Acquisition Regulation; Clauses for 
Acquisitions of Leasehold Interests in 
Reai Property 


AGENCY: Office of Acquisition Policy, 
GSA. 


ACTION: Temporary rule. 


summary: The General Services 
Administration Acquisition Regulation 
(GSAR), chapter 5 (APD 2800.12A), is 
temporarily amended by revising 

§§ 570.702-1, 570.702-2, 570.702-5, 
570.702-11, 570.702-14, 570.702-15, 
570.702-17, 570.702-18, 570.702-19, and 
570.702-21 to modify’ the prescriptions 
for use of certain contract clauses in 
acquisitions of leasehold interests in 
real property. The intended effect is to 
simplify the terms and conditions of 
leases for blocks of space in buildings of 
10,000 square feet or less. 


Dates: Effective date: February 1, 1991. 
Expiration date: January 31, 1992. 


FOR FURTHER INFORMATION CONTACT: 
Ida Ustad, Office of GSA Acquisition 
Policy (VP), (202) 501-1224. 
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SUPPLEMENTARY INFORMATION: 
A. Public Comment 

This rule was not published in the 
Federal Register for public comment 
because it is not a significant revision as 
defined in § 1.501-2 of the Federal 
Acquisition Regulation. 


B. Executive Order 12291 


The Director, Office of Management 
and Budget (OMB), by memorandum 
dated December 14, 1984, exempted 
certain agency procurement regulations 
from Executive Order 12291. The 
exemption applies to this rule. 


C. Regulatory Flexibility Act 


The Regulatory Flexibility Act, 5 
U.S.C. 601 et seq., is not applicable 
because the proposed rule was not 
required to be published in the Federal 
Register. 


D. Paperwork Reduction Act 


The temporary rule does not contain 
information collection requirements that 
require approval of OMB under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501). 


List of Subjects in 48 CFR Part 570 
Government procurement. 


1. The authority citation for 48 CFR 
part 570 continues to read as follows: 


Authority: 40 U.S.C. 486{c). 


2. 48 CFR part 570 is amended by the 
following Acquisition Circular: 


General Services Administration Acquisition 

Regulation Acquisition Circular (AC-91-1) 

To: All GSA contracting activities. 

Subject: Revision of prescriptions for use of 
certain clauses in acquisitions of 
leasehold interests in real property. 


1. Purpose. This Acquisition Circular 
temporarily amends the General Services 
Administration Acquisition Regulation 
(GSAR) chapter 5 (APD 2800.12A), to revise 
the prescriptions for use of certain clauses in 
solicitations and contracts for the acquisition 
of leasehold interests in real property 
pending a change to the regulation. 

2. Background. The regulation is being 
temporarily revised to implement, in part, 
recommendations of a Public Buildings 
Service Tax Force which recently reviewed 
clauses used in small leases of real property 
(10,000 square feet or less). A change is also 
being made in the prescription for use of the 
Tax Adjustment clause based on 


recommendations from the Inspector General. 


3. Effective date. February 1, 1991. 

4. Expiration date. This Acquisition 
Circular expires January 31, 1992, unless 
cancelled earlier. 

5. Reference to regulation. Section 570.702 
of the General Services Administration 
Acquisition Regulation. 

6. Explanation of changes. 


a. Section 570.702-1 is revised to read 
a_ follows: 


570.702-1. Definitions. 


The contracting officer shall insert a 
clause substantially the same as the 
clause at 552.270-10, Definitions, in 
solicitations and contracts for the 
acquisition of leasehold interests in real 
property for blocks of space, in 
buildings, of more than 10,000 square 
feet. The clause may be used on an 
optional basis for acquisitions of 10,000 
square feet or less. 

b. Section 570.702-2 is revised to read 
as follows: 


570.702-2 Subletting the premises. 


The contracting officer shall insert a 
clause substantially the same as the 
clause at 552.270-11, Subletting the 
Premises, in solicitations and contracts 
for the acquisition of leasehold interests 
in real property for blocks of space, in 
buildings, of more than 10,000 square 
feet. The clause may be used on an 
optional basis for acquisitions of 10,000 
square feet or less. 

c. Section 570.702-5 is revised to read 
as follows: 


570.702-5 Condition report. 


The contracting officer shall insert a 
clause substantially the same as the 
clause at 552.270-14, Condition Report, 
in solicitations and contracts for the 
acquisition of leasehold interests in real 
property for blocks of space, in 
buildings, of more than 10,000 square 
feet. The clause may be used on an 
optional basis for acquisitions of 10,000 
square feet or less. 

d. Section 570.702-11 is revised to 
read as follows: 


570.702-11 Proposals for adjustment. 

The contracting officer shall insert a 
clause substantially the same as the 
clause at 552.270-20, Proposals for 
Adjustment, along with its Alternate I, 
in solicitations and contracts for the 
acquisition of leasehold interests in real 
property expected to exceed $25,000. 

e. Section 570.702-14 is revised to read 
as follows: 


570.702-14 Operating costs. 

If operating cost escalation is 
necessary the contracting officer may 
use the clause at 552.270-23, Operating 
Costs, or develop a different clause for 
acquisitions of leasehold interests in 
real property. Because of the variations 
in circumstances and need to modify 
clause wording that may arise, no 
standard clause is prescribed. However, 
any clause developed by the contracting 
officer must provide for a base to be 
established, provide for upward and 
downward adjustment, and specify the 
timeframe for and method of payment. 
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f. Section 570.702-15 is revised to read 
as follows: 


570.702-15 Tax adjustment. 

If tax escalation is necessary the 
contracting officer may use the clause at 
552.270-24, Tax Adjustment, or develop 
a different clause for acquisitions of 
leasehold interests in real property. 
Because of the variations in 
circumstances and need to modify 
clause wording that may arise, no 
standard clause is prescribed. However, 
any clause developed by the contracting 
officer must provide for a base to be 
established, provide for upward and 
downward adjustment, and specify the 
timeframe for and method of payment. 


g. Section 570.702-17 is revised to read 
as follows: 


570.702-17 if minimum not delivered. 


The contracting officer shall insert a 
clause substantially the same as the 
clause at 552.270-26, If Minimum Not 
Delivered, in solicitations and contracts 
for the acquisition of leasehold interests 
in real property for blocks of space, in 
buildings, of more than 10,000 square 
feet. The clause may be used on an 
optional basis for acquisitions of 10,000 
square feet or less. 


h. Section 570.702-18 is revised to 
read as follows: 


570.702-18 Delivery and condition. 


The contracting officer shall insert a 
clause substantially the same as the 
clause at 552.270-27, Delivery and 
Condition, in solicitations and contracts 
for the acquisition of leasehold interests 
in real property for blocks of space, in 
buildings, of more than 10,000 square 
feet. The clause may be used on an 
optional basis for acquisitions of 10,000 
square feet or less. 


i. Section 570.702-19 is revised to read 
as follows: 


570.702-19 Time extensions. 


The contracting officer shall insert a 
clause substantially the same as the 
clause at 552.270-28, Time Extensions, in 
solicitations and contracts for the 
acquisition of leasehold interests in real 
property for blocks of space, in 
buildings, of more than 10,000 square 
feet. The clause may be used on an 
optional basis for acquisitions of 10,000 
square feet or less. 

j. Section 570.702-21 is revised to read 
as follows: 


570.702-21 Progressive occupan-y. 
The contracting officer shall insert a 
clause substantially the same as the 
clause at 552.270-30, Progressive 
Occupancy, in solicitations and 
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contracts for the acquisition of leasehold 
interests in real property for blocks of 
space, in buildings, of more than 10,000 
square feet. The clause may be used on 
an optional basis for acquisitions of 
10,000 square feet or less. 

Richard H. Hopf, Ti, 

Associate Administrator for Acquisition 
Policy. 

[FR Doc. 91-2784 Filed 2-5-91; 8:45 am] 
BILLING CODE 6820-61-M 


DEPARTMENT OF TRANSPORTATION ? 


Office of the Secretary 

49 CFR Part 1 

[OST Docket No. 1; Amdt. 1-235] 
Organization and Delegation of 
Powers and Duties 


AGENCY: Office of the Secretary, DOT. 
ACTION: Final rule. 


SUMMARY: The Commandant, United 


States Coast Guard, is delegated the 
authority under chapter 19 of title 14 
U.S.C. to carry out a program of 
environmental compliance and 
restoration at current and former Coast 
Guard facilities and to expend funds 
from the Environmental Compliance and 
Restoration Account. The Code of 
Federal Regulations does not reflect this 
delegation, and therefore a change is 
necessary. 4 
EFFECTIVE DATE: February 6, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Ro Hill, Office of the Chief Counsel, 
Claims and Litigation Division, (202) 
267-2245, U.S. Coast Guard, 2100 Second 
St., SW, Washington, DC 20593. 

Mr. Steve Farbman, Office of the 
General Counsel, C-50, (202) 366-9307, 
Department of Transportation, 400 
Seventh Street, SW, Washington, DC 
20590. 

SUPPLEMENTARY INFORMATION: This 
document publishes the delegation to 
the Commandant, United States Coast 
Guard, of the Secretary's authority 
under chapter 19 of title 14 U.S.C. to 
carry out a program of environmental 
compliance and restoration at current 
and former Coast Guard facilities and to 
expand funds from the Environmental 
Compliance and Restoration account. 
The Code of Federal Regulations does 
not reflect this delegation, and therefore 
a change is necessary. 

Since this amendment relates to 
Departmental management, procedures, 
and practice, notice and comment on it 
are unnecessary and it may be made 
effective in fewer than thirty days after 
publication in the Federal Register. 
Therefore, the delegation is effective 
upon publication in the Federal Register. 


In accordance with the Secretary's 
authority, ‘the following change is made. 


List of Subjects in 49 CFR Part 1 


Authority delegations (Government 
agencies), Organization and functions 
(Government agencies). 

In consideration of the foregoing, part 
I of title 49, Code of Federal Regulations, 
is amended as follows: 


PART 1—[ AMENDED] 


1. The authority citation for part 1 
continues to read as follows: 


Authority: 49 U.S.C. 332. 


2. Section 1.46 is amended by adding a 
new paragraph (tt) to read as follows: 


§ 1.46 Delegations to Commandant of the 
Coast Guard. 

(tt) Carry out the functions and 
exercise the authority vested in the 
Secretary by chapter 19, title 14 U.S.C., 
to establish and carry out a program of 
environmental compliance and 
restoration at current and former Coast 
Guard facilities and to expend funds 
from the Environmental Compliance and 
Restoration Account. 


Issued on: January 2, 1991. 
Samuel! K. Skinner, 
Secretary of Transportation. 
[FR Doc. 91-2756 Filed 2-5-91; 8:45 am] 
BILLING CODE 4910-62-M 


National Highway Traffic Safety 
Administration 


49 CFR Part 541 
[Docket No. T84-01; Notice 26) 


Final Listing of High Theft Lines for 
1991 Model Year; Correction 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Final rule; correction. 


SUMMARY: This document corrects errors 
in the final listing of high-theft lines for 
the 1991 Model Year (MY) published on 
September 11, 1990 (55 FR 37326) by 
incorporating information that 
manufacturers brought to the agency's 
attention subsequent to the final listing. 
The amended list identifies several 
Lotus Cars, Ltd. and Isuzu Motors 
Limited car lines by their model names, 
rather than code names, cerrects the 
names of two Chrysler Corporation's car 
lines, adds the General Motors 
Corporation's Saturn Sports Coupe to 
Appendix A, and removes the Cadillac 
DeVille from Appendix A. 

EFFECTIVE DATE: February 6, 1991. 


Federal Register / Vol. 56, No. 25 / Wednesday, February 6, 1991 / Rules and Regulations 


FOR FURTHER INFORMATION CONTACT: 
Ms. Barbara Gray, Office of Market 
Incentives, NHTSA, 400 Seventh Street 
SW., Washington, DC 20590. Ms. Gray's 
telephone number is (202) 366-4808. 


SUPPLEMENTARY INFORMATION: NHTSA 
is correcting errors in the final list of 
high theft car lines that appeared in the 
Federal Register on September 11, 1990 
(55 FR 37326). This correction document 
incorporates updated information 
submitted by Chrysler Corporation 
(Chrysler), Isuzu Motors Limited Reuzu). 
and Lotus Cars, Ltd. (Lotus). 

Chrysler Corporation informed the 
agency that two of its car lines listed in 
Appendix A were incorrectly identified. 
The car line listed as “Chrysler TC” 
should be “Chrysler's TC” and the car 
line listed as “Chrysler Eagle Talon” 
should be “Eagle Talon.” These 
corrections have been made in the final 
listing. 

The General Motors Corporation’s car 
line, “Saturn Sports Coupe” was 
inadvertently not included in Appendix 
A. The Cadillac “DeVille/Fleetwood” 
that was granted a partial exemption 
from parts marking, was inadvertently 
included in Appendix A. These changes 
have been made in the final listing. 

Isuzu has informed NHTSA of the 
actual names selected for the two car 
lines listed for Isuzu. The agency listed 
the car lines in the MY 1991 listing by 
code names provided by Isuzu. The 
“Isuzu 90JZ” and “Isuzu 90]X” are sold, 
respectively, as the “Isuzu Impulse” and 
the “Isuzu Stylus.” 

Lotus notified NHTSA that the two 
Lotus car lines, the “M100” and “Lotus 
Elan” listed as high theft are actually the 
same car line. “M100” was the original 
project code name for the “Lotus Elan”. 
The final list is revised to identify the 
“Lotus Elan” only as a high theft car 
line. 

Since the corrections made by this 
document only inform the public of 
previous agency actions, and does not 
impose any additional obligations on 
any party, NHTSA finds for good cause 
that the revisions made by this notice 
should be effective as soon as it is 
published in the Federal Register. 


List of Subjects in 49 ‘CFR Part 541 


Administrative practice and 
procedure, Labeling, Motor vehicles, 
Reporting and recordkeeping 
requirements. 

In consideration of the foregoing, 49 
CFR part 541 is amended as follows: 


PART 541—[AMENDED] 


1. The authority citation for part 541 
continues to read as follows: 
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Authority: 15 U.S.C. 2021-2024, and 2026; 
delegation of authority at 49 CFR 1.50 


Appendix A—{[Amended] 


2. Appendix A is amended in the 
“Subject lines” column as follows: 

a. In the entry for “Chrysler”, 
“Chrysler TC” is revised to read 
“Chrysler's TC”; and “Chrysler Eagle 
Talon” is removed. 


b. In the entry for “Chrysler”, “Eagle 
Talon” is added after “Dodge Stealth”. 

c. In the entry for “General Motors”, 
“Cadillac DeVille” is removed. 

d. In the entry for “General Motors”, 
“Saturn Sports Coupe” is added after 
“Geo Storm”. 

e. In the entry for “Isuzu”, “90JZ” is 
revised to read “Isuzu Impulse”; and 
“90JX” is revised to read “Isuzu Stylus”. 


f. In the entry for “Lotus”, the “M100” 
is removed. 

Issued on: January 31, 1991. 
Jerry Ralph Curry, 
Administrator. 
[FR Doc. 91-2739 Filed 2-F -91; 8:45 am] 
BILLING CODE 4910-59-M 





Proposed Rules 


| 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 


Federal Crop insurance Corporation 
7 CFR Part 425 

[Amat. No. 3; Doc. No. 7884S) 

Peanut Crop Insurance Regulations 


AGENCY: Federal Crop Insurance 
Corporation, USDA. 


ACTION: Proposed rule. 


SUMMARY: The Federal Crop Insurance 


Corporation (FCIC) proposes to revise 
and reissue the Peanut Crop Insurance 
Regulations (7 CFR part 425), effective 
for the 1992 and succeeding crop years 
by (1) eliminating the contract price 
election agreement option for additional 
peanuts; (2) eliminating the reduced 
production guarantee for unharvested 
acreage; and (3) establish the lesser of 
30 acres or 20 percent as a requirement 
to qualify for replant payment, and 
provide for payment on actual cost of 
replanting up to $80,00 per acre for both 
quota and additional acreage. The 
intended effect of this rule is to make 
the replant payment equitable for quota 
and additional acreage; remove the per 
acre production guarantee reduction; 
and, preserve the integrity of the peanut 
program with respect to unnecessarily 
excessive indemnity payments. 

DATES: Written comments, data, and 
opinions on this proposed rule must be 
submitted not later than March 8, 1991, 
to be sure of consideration. 

ADDRESSES: Written comments should 
be sent to Peter F. Cole, Secretary, 
Federal Crop Insurance Corporation, 
room 4090, South Building, U.S. 
Department of Agriculture, Washington, 
DC 20250. 

OR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC, 20250, 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 


Regulation 1512-1. This action 
constitutes a review as to the need, 
currency, clarity, and effectiveness of 
these regulations under those 
procedures. The sunset review date 
established for these regulations is 
November 1, 1995. 

David W. Gabriel, Acting Manager, 
FCIC, (1) Has determined that this 
action is not a major rule as defined by 
Executive Order 12291 because it will 
not result in: (a) An annual effect on the 
economy of $100 million or more; (b) 
major increases in costs or prices for 
consumers, individual industries, 
federal, State, or local governments, or a 
geographical region; or (c) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of U.S.-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets; and (2) certifies that this action 
will not increase the federal paperwork 


burden for individuals, small businesses, 


and other persons and will not have a 
significant economic impact on a 
substantial number of small entities. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 49 FR 
29115, June 24, 1983. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 


Background 


FCIC offers crop insurance coverage 
on peanuts based on a contract price 
election agreement option for non-quota 
(additional) peanuts of up to 22 cents 
per pound. The contract must be 


executed before the peanuts are planted. 


Many growers have complained that 
FCIC requires a contract too early; that 
the Agricultural Stabilization and 
Conservation Service (ASCS) contract 
dates were July 31 for the 1990 crop 
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year, and will be even later for the 1991 
crop year. The insured growers argue 
that, because FCIC requires the contract 
so early, they are unable to obtain the 
highest price. There also appears to be 
confusion on an average contract price 
because Virginia peanuts, Runner 
peanuts, and Spanish peanuts will be 
contracted at different prices. 

FCIC proposes to eliminate the 
contract price election agreement option 
for non-quota peanuts. This action is 
designed to simplify the program and 
eliminate confusion. 

The current peanut policy provides 
that the production guarantee per acre 
will be reduced by the lesser of 250 
pounds or 20 percent for any 
unharvested acreage. This has resulted 
in insured confusion and dissatisfaction. 
FCIC proposes that the provision for 
reduced production guarantee for 
unharvested acreage be removed, thus 
simplifying the program. Any potential 
production in unharvested acreage will 
be appraised and the production 
charged against the guarantee. 

The current policy also provides for a 
replanting payment in the amount of 
actual cost per acre up to the lesser of 
250 pounds or 20 percent of the 
production guarantee, multiplied by the 
applicable price election and share. This 
has resulted in different replanting 
payments for quota and non-quota 
acreage even though the actual cost of 
replanting is the same for both. FCIC 
proposes to change the replant payment 
method of calculation to a fixed dollar 
amount ($80.00 per acre) times the 
applicable share. This method will 
provide equal treatment for replanting 
on both quota and non-quota peanuts. 

In addition, FCIC is changing the 
acreage requirement to qualify for a 
replanting payment from 10 acres or 10 
percent to 20 acres or 20 percent ; 
consistent with most other FCIC policies 
of insurance containing replant 
provisions. 

Finally, in order to protect the 
integrity of the peanut crop insurance 
program, FCIC proposes to change the 
quality adjustment procedure for 
peanuts as follows: 

(a) Change the procedure for quality 
adjustment for non-quota (additional) 
Seg II and Seg III peanuts not eligible for 
transfer as quota peanuts: The current . 
loss adjustment procedure for 
determining production to count on non- 
quota (additional) Seg II and III peanuts 
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results in higher indemnity payments 
than if the peanuts were graded Seg L. 
FCIC is proposing to change the 
procedure so as to use the top price 
election for additional peanuts as the 
applicable average price per pound 
instead of the average quota support 
price. This change will eliminate 
excessive payment for quality 
adjustment of Seg II and HI additional 
peanuts. 

(b) Change the procedure for quality 
adjustment for Seg I and Ii peanuts 
eligible for transfer as quota peanuts: 
Producers who have quota pounds of 
peanuts left on the farm have the option 
of transferring the Seg II and III quota 
peanuts to the Disaster Quota Pool and 
receive the quota support price less 
$25.00 per ton for the peanuts. These 
peanuts would be considered quota 
peanuts. Most insured producers are 
marketing the Seg II and III peanuts as 
additionals and allowing FCIC to pay 
the difference between the additional 
support price of $149.75 and the average 
quota support price of $631.47 less $25.00 
per ton. This change will allow FCIC to 
use the per load graded quota support 
price less $25.00 per ton as the value per 
pound for determining quality 
adjustment on any Seg II and HI peanuts 
eligible for Disaster Transfer as quota 
peanuts. This procedure would not 
require the producer to transfer the Seg 
II and IH peanuts to a Disaster Quota 
Pool, but would use this value in 
adjusting quality. 

(c) Change procedure for quality 
adjustment for mature peanut 
production: The current method of 
quality adjustment for all mature 
peanuts provides that any load with a 
grade price of less than the average 
quota support price will be adjusted. 
The quality is affected by time of 
harvest, adjustment of harvesting 
equipment, and other factors under the 
control of the producer. This procedural 
change allows quality adjustment only 
for those loads where the grade price is 
less than 90 percent of the average 
quota support price and would eliminate 
quality adjustments on loads with minor 
damage. 

FCIC is proposing that the above steps 
must be taken to protect the integrity of 
the peanut program with respect to 
unnecessary and excessive indemnity 
payments. 

In addition to the above, and minor 
changes in language and format, the 
principal changes in the peanut policy 
are: 

1. Section 4—Remove language 
applying to unharvested acreage 
production guarantee reduction by 
deleting section 4.b. and redesignating 


sections 4.c. and 4.d. as sections 4.b. and 
4.c. 

2. Section 5—Change the year 
reference in subsection 5.c.{1} to read 
“4991,” to reflect that premium discount 
has been extended beyond the earlier 
1989 expiration year. 

3. Section 8—Revise language in 
subsection 8.a.{1}{i} to increase acreage 
qualifications for a replant payment 
from 10 acres and 10 percent to 20 acres 
and 20 percent. 

4. Section 9—Change language in 
9.f.(2) to provide that peanuts damaged 
due to insurable causes must have a 
value per pound of less than 90 percent 
of the average price support price per 
pound to be considered eligible for 
quality adjustment. 

Remove the “excess appraisal” 
language in 9.f.(4){iii) previously used for 
acreage having an ested 
guarantee. Unharvested guarantees are 
no longer applicable (see change No. 1, 
above). 

Provide language in 9.g. to specify 
minimum acreage or percentage of 
acreage necessary to qualify for a 
replant payment consistent with the 
replant payment requirements for other 
crops (20 acres or 20 percent) (see 
change No. 6, above), and provide that 
the payment will be a fixed dollar 
amount (actual cost per acre for 
replanting but not to exceed $80.00 per 
acre) instead of through the calculation 
method used previously. 

5. Section 17—Add definitions (c) for 
“Average price per pound”—and (d) 
“Average price support per pound”—to 
clarify the meaning of these terms. 

Redesignate subsections (c), (d), (e) 
= (f), as (e), (f), (g) and (h), and 

the meaning of “harvest” (h) to 
alaitnels the requirement to dig at least 
250 pounds or 20 percent of production 
guarantee to qualify for the harvested 
production guarantee (see change No. 1, 
above). 

Redesignate subsections (g), (h), (i), 
(j), and (k), as (i), (j), (k), (1), and (m). 

Add definition for “Replan 
as subsection {n). 
subsections (1), (m), and (n), as (0), (p), 
and (q). Redesignate subsection (0) as 
(r) and redefine “value per pound” to 
clarify the term with respect to 
Segregation II and III peanuts and a 1.25 
cents reduction discount when 
Segregation II and III peanuts are 
transferred under quota loan. 

FCIC is soliciting written comments 
on this rule for 30 days following 
publication in the Federal Register 
Written comments shou!d be sent to 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, room 4090, South 
Building, U.S. Department of 
Agriculture, Washington, DC 20250. 
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Written comments received pursuant 
to this rule will be available for public 
inspection and copying in room 4090, 
South Building, U.S. Department of 
Agriculture, Washington, DC 20250, 
during regular business hours, Monday 
through Friday. 


List of Subjects in 7 CFR Part 425 


Crop insurance, Peanuts. 


Proposed Rule 


Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 e¢ seg.), 
the Federal Crop Insurance Corporation 
hereby proposes to revise and reissue 
the Peanut Crop Insurance Regulations 
(7 CFR part 425), effective for the 1992 
and succeeding crop years, to read as 
follows: 


PART 425—PEANUT CROP 
INSURANCE REGULATIONS 


Subpart—Regulations for the 1992 and 
Succeeding Crop Years 


See. 

425.1 Availability of peanut crop insurance. 

425.2 Premium rates, production guarantees, 
coverage levels, and prices at which 
indemnities will be computed. 

425.3 OMB control numbers. 

425.4 Creditors. 

425.5 Good faith reliance on 
misrepresentation. 

425.6 The contract. 

425.7 The application and policy. 

Authority: 7 U.S.C. 1506, 1516. 


$425.1 Availability of peanut crop 
insurance. 

Insurance shall be offered under the 
provisions of this subpart on peanuts in 
counties within the limits prescribed by 
and in accordance with the provisions of 
the Federal Crop Insurance Act, as 
amended. The counties shall be 
designated by the Management of the 
Corporation from those approved by the 
Board of Directors of the Corporation. 


§ 425.2 Premium rates, 
guarantees, coverage levels, and prices at 
which indemnities will be computed. 

(a) The Manager will establish 
premium rates, production guarantees, 
coverage levels, and prices at which 
indemnities will be computed for 
peanuts which will be shown on the 
actuarial table on file in applicable 
service offices and which may be 
changed from year to year. 

(b) At the time the application for 
insurance is made, the applicant will 
elect a coverage level and price at which 
indemnities will be computed from 
among those levels and prices contained 
in the actuarial table for the crop year. 


BEST COPY AVAILABLE 
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§ 425.3 OMB control numbers. 
Office of Management and Budget 
(OMB) control numbers are contained in 
_ subpart H to part 400 in title 7 CFR. 


§ 425.4 Creditors. 

An interest of a person in an insured 
crop existing by virtue of a lien, 
mortgage, garnishment, levy, execution, 
bankruptcy, involuntary transfer or 
other similar interest shall not entitle the 
holder of the interest to any benefit 
under the contract. 


§ 425.5 Good faith reliance on 
misrepresentation. 


Notwithstanding any other provision 
of the peanut insurance contract, 
whenever: 

(a) An insured person under a 
contract of crop insurance entered into 
under these regulations, as a result of a 
misrepresentation or other erroneous 
action or advice by an agent or 
employee of the Corporation: (1) is 
indebted to the Corporation for 
additional premiums, or 

(2) Has suffered a loss to a crop which 
is not insured or for which the insured 
person is not entitled to an indemnity 
because of failure to comply with the 
terms of the insurance contract, but 
which the insured person believed to be 
insured, or believed the terms of the 
insurance contract to have been 
complied with or waived, and 

(b) The Board of Directors of the 
Corporation, or the Manager in cases 
involving not more than $100,000.00, 
finds that: 

(2) An agent or employee of the 
Corporation did in fact make such 
misrepresentation or take other 
erroneous action or give erroneous 
advice; 

(2) Said insured person relied thereon 
in good faith; and 

(3) To require the payment of the 
additional premiums or to deny such 
insured’s entitlement to the indemnity 
would not be fair and equitable, such 
insured person shall be granted relief 
the same as if otherwise entitled thereto. 
Application for relief under this section 
must be submitted to the Corporation in 
writing. 

§ 425.6 The contract. 

The insurance contract shall become 
effective upon the acceptance by the 
Corporation of a duly executed 
application for insurance on a form 
prescribed by the Corporation. The 
contract will cover the peanut crop as. 
provided in the policy. The contract 
shall consist of the application, the 
policy, and the county actuarial table, 
Any changes made in the contract shall 
not affect its continuity from year to 


year. The forms referred to in the 
contract are available at the applicable 
service offices. 


§ 425.7 The application and policy. 

(a) Application for insurance on a 
form prescribed by the Corporation may 
be made by any person to cover such 
person's share in the peanut crop as 
landlord, owner-operator, or tenant. The 
application shall be submitted to the 
Corporation at the service office on or 
before the applicable closing date on file 
in the service office. 

‘(b) The Corporation may discontinue 
the acceptance of applications in any 
county upon its determination that the 
insurance risk is excessive, and also, for 
the same reason, may reject any 
individual application. The Manager of 
the Corporation is authorized in any 
crop year to extend the closing date for 
submitting applications in any county, 
by placing the extended date on file in 
the applicable service office and 
publishing a notice in the Federal 
Register upon the Manager's 
determination that no adverse 
selectivity will result during the period 
of such extension. However, if adverse 
conditions should develop during such 
period, the Corporation will immediately 
discontinue the acceptance of 
applications. 


(c) In accordance with the provisions 
governing changes in the contract 
contained in policies issued under FCIC 
regulations for the 1992 and succeeding 
crop years, a contract in the form 
provided for in this subpart will come 
into effect as a continuation of a peanut 
contract issued under such prior 
regulations, without the filing of a new 
application. 

(d) The application for the 1992 and 
succeeding crop years is found at 
subpart D of part 400—General 
Administrative Regulations (7 CFR 
400.37, 400.38) and may be amended 
from time to time for subsequent crop 
years. The provisions of the Peanut 
Insurance Policy for the 1992 and 
succeeding crop years are as follows: 


Department of Agriculture Federal Crop 
Insurance Corporation 


Peanut Crop Insurance Policy 


(This is a continuous contract. Refer to 
Section 15.) 


Agreement to Insure: We will provide the 
insurance described in this policy in return 
for the premium and your compliance with all 
applicable provisions. 

Throughout this policy, “you” and “your” 
refer to the insured shown on the accepted 
Application and “we,” “us,” and “our” refer 
to the Federal Crop Insurance Corporation. 
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Terms and Conditions 


1. Causes of Loss 


(a) The insurance provided is against 
unavoidable loss of production resulting from 
the following causes occurring within the 
insurance period: 

(1) Adverse weather conditions; 

(2) Fire; 

(3) Insects; 

(4) Plant disease; 

(5) Wildlife; 

(6) Earthquake; 

(7) Volcanic eruption; or 

(8) Failure of the irrigation water supply due 
to an unavoidable cause occurring after the 
beginning of planting; 

unless those causes are excepted, excluded, 

or limited by the actuarial table or section 


7). 

(b) We will not insure against any loss of 
production due to: 

(1) The neglect, mismanagement, or 
wrongdoing of you, any member of your 
household, your tenants or employees; 

(2) The failure to follow recognized good 
peanut farming practices; 

(3) The impoundment of water by any 
governmental, public or private dam or 
reservoir project; or : 

(4) Any cause not specified in section 1a as 
an insured loss. 


2. Crop, Acreage, and Share Insured ~ 

(a) The crop insured will be peanuts 
planted for the purpose of digging, maturing, 
and marketing as farmers’ stock peanuts, 
which are grown on insured acreage and for 
which a guarantee and premium rate are 
provided by the actuarial table. 

(b) The acreage insured for each crop year 
will be insurable acreage as designated by 
the actuarial table which is planted to the 
insured crop and in which you have a share, 
as reported by you or as determined by us, 
whichever we elect. 

(c) The insured share will be your share as 
landlord, owner-operator, or tenant in the 
insured peanuts at the time of planting. 

(d) We do not insure any acreage: 

(1) Not planted to a type of peanuts 
designated as insurable by the actuarial 
table; 

(2) On which the peanuts were destroyed 
for the purpose of conforming with any other 
program administered by the United States 
Department of Agriculture; 

(3) If the farming practices carried out are 
not in accordance with the farming practices 
for which the premium rates have been 
established; 

(4) Which is irrigated and an irrigated 
practice is not provided for by the actuarial 
table unless you elect to insure the acreage as 
non-irrigated by reporting it as insurable 
under section 3; 

(5) Which is destroyed, it is practical to 
replant to peanuts, and such acreage is not 
replanted; 

(6) Initially planted after the final planting 
date contained in the actuarial table,-unless 
you agree in writing-on our form to coverage 
reduction; or 

(7) Planted for experimental ourposes. 
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(e} if msurance is provided for an irrigated 
practice: 

(1) You must report as irrigated only the 
acreage for which you have adequate 
facilities and water to carry out a good 
peanut irrigation practice at the time of 
planting; and 

(2) Any less of production caused by 
failure to carry out a good peanut irrigation 
practice, except failure of the water supply 
from an unavoidable cause occurring after 
the beginning of planting, will be considered 
as due to an uninsured cause. (The failure or 
breakdown of irrigation equipment or 
facilities will not be considered as a failure of 
the water supply from an unavoidable cause.) 

(f) We may limit the insured acreage to any 
acreage limitation established under any Act 
of Congress, if we advise you of the limit 
prior to planting. 


3. Report of Acreage, Share, Poundage Quota, 
and Practice 

You must report on our form: 

(a) All the acreage of peanuts in the county 
in which you have a share; 

{b) The practice; 

(c} Your share at the time of planting; and 

(d) The effective poundage marketing 
quota, if any, applicable to the unit for the 
current crep year as provided under ASCS 
Peanut Marketing Quota Regulations. - 

You must designate separately any acreage 
that is not insurable. You must report if you 
do not have a share in any peanuts planted in 
the county. This report must be submitted 
annually on or before the reporting date 
established by the actuarial table. All 
indemnities may be determined on the basis 
of information you have submitted on this 
report. If you do not submit this report by the 
reporting date, we may elect to determine by 
unit the insured acreage, share, and practice 
or we may deny liability on any unit. Any 
report submitted by you may be revised only 
upon our approval. 


4. Production Guarantees, Coverage Levels, 
and Prices for Computing Indemnities 


(a) The production guarantees, coverage 
levels, and prices for computing indemnities 
are contained in the actuarial t 

(b) Coverage level 2 will apply if you have 
not elected a coverage level. 

(c} You may change the coverage level and 
price election on or before the closing date 
for submitting applications for the crop year 
as established by the actuarial table. 

(d) You must furnish a report of production 
to us for the previous crop year prior to the 
sales closing date for the next subsequent 
crop year as established by the actuarial 
table. If you do not provide the required 
production report we will assign a yield for 
the crop year for which the report is not 
furnished. The production report or assigned 
yield will be used to compute your production 
history for the purpose of determining your 
guarantee for the subsequent crop year. Any 
yield assigned by us will not be more than 
75% of the yield assigned for the purpose of 
determining your guarantee for the present 
crop year. If you have filed a claim for the 
previous crop year, the yield determined in 
adjusting your indemnity claim will be used 
as your production report. 


5. Annual Premium 


(a) The annual premium is earned and 
payable at the time of planting. The amount 
is computed by multiplying the production 
guarantee for the unit (insured acreage times 
the applicable production guarantee), which 
may consist of quota and non-quota 
(additional) peanuts, times the applicable 
price election, times the premium rate, times 
your share at the time of planting. 

(b) Interest will accrue at the rate of one 
and one-quarter percent (1%%) simple 
interest per calendar month, or any part 
thereof, on any unpaid premium balance 
starting on the first day of the month 
following the first premium billing date. 

(c) If you are eligible for a premium 
reduction in excess of 5 percent based on 
your insuring experience through the 1983 
crop year under the terms of the Experience 
Table contained in the peanut policy for the 
1984 crop year, you will continue to receive 
the benefit of that reduction subject to the 
following conditions: 

(1} No premium reduction will be retained 
after the 1991 crop year; 

(2) The premium reduction will not increase 
because ef favorable experience; 

(3) The premium reduction will decrease 
because of unfavorable experience in 

accordance with the terms of the 1984 


policy; 

(4} Once the loss ratio exceeds .80 no further 
premium. reduction will apply; and 

(5) Participation must be continuous. 


6. Deductions for Debt 


Any unpaid amount due us. may be 
deducted from any indemnity payable to you, 
or from a replanting payment, or from any 
loan or payment due you under any Act of 
Congress or program administered by the 
United States Department of Agriculture or 
its Agencies. 


7. Insurance Period 
Insurance attaches when the peanuts are 


planted and ends at the earliest of: 
(a) Total destruction of the peanuts; 
(b) Threshing or removal from the field; 
(c) Final adjustment of a loss; or 
(d) The following dates immediately after 
planting: 
(1} Duval and La Salle Counties, 


(2) New Mexico, Oklahoma and ail 
other Texas counties..................... . Dec. 31 
(3) All other states 


8. Notice of Damage or Loss 


(a) In case of damage or probable loss: 

(1) You must give us written notice if: 

(i) You want our consent to replant peanuts 
damaged due to any insured cause. (To 
qualify for a replanting payment, the acreage 
replanted must be at least the lesser of 20 
acres or 20 percent of the insured acreage on 
the unit.); 

(ii) During the period before threshing, the 
peanuts on any unit are damaged and you 
decide not to further care for or thresh any 
part of them; 

(iii) You want our consent to put the 
acreage to another use; or 
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(iv) After consent to put acreage to another 
use is given, additional damage occurs. 

Insured acreage may not be put to another 
use until we have appraised the peanuts and 
given written consent. We will not consent to 
another use until it is too late to replant. You 
must notify us when such acreage is 
replanted or put to another use. 

(2} You must give us notice at least 15 days 
before the beginning of harvest if you 
anticipate a loss on unit. 

(3) If probable loss is later determined, 
immediate notice must be given. A 
representative sample of the unharvested 
peanuts (at least 10 feet wide and the entire 
length of the field) must remain unharvested 
for a period of 15 days from the date of 
notice, unless we give you written consent to 
harvest the sample. 

(4) In addition to the notices required by 
this section, if you are going to claim an 
indemnity on any unit, we must be given 
notice not later than 30 days after the earliest 
of: 

{i} Total destruction of the peanuts on the 
unit; 

(ii) The completion of harvest or otherwise 
disposing ef the peanuts on the unit; or 

(iii) The calendar date for the end of the 
insurance period. 

{b) You may not destroy or replant any of 
the peanuts on which a replanting peyment 
will be claimed until we give consent. 

(c) You must obtain written consent from 
us before you destroy any of the peanuts 
which are not to be harvested. 

(d) We may reject any claim for indemnity 
if any of the requirements of this section or 
section 9 are not complied with. 

9. Claim for Indemnity 

(a) Any claim for indemnity on a unit must 
be submitted te us on our form not later than 
60 days after the earliest of: 

(1) Total destruction of the peanuts on the 
unit; 

(2} Completion of harvest or otherwise 
disposing of the peanuts on the unit; or 

(3) The calendar date for the end of the 
insurance period. 

(b) We will not pay any indemnity unless 
you: 

(1) Establish the total production of 
peanuts on the unit and that any less of 
production has been directly caused by one 
or more of the insured causes during the 
insurance period; and 

(2} Furnish all information we require 
concerning the less. 

(<j The indemnity will be determined on 
each unit by: 

(1) Multiplying the insured acreage by the 
prodiction guarantee; 

(2} Subtracting therefrom the total 
production of peanuts to be counted (see 
section 9f); 

(3} Multiplying the remainder applicable to 
quota and non-quota (additional) production 
by the applicable price election; and 

(4) Multiplying this product by your share. 

(d} Hf the information reported by you 
under section 3 of this policy results in a 
lower premium than the prer ium determined 
to be due, the production guarantee on the 
unit will be computed on the information 
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reported and not on the actual information 
determined.-All production from insurable 
acreage, whether or not reported as 
insurable, will count against the production 


guarantee. 

(e) The total production to count will be 
identified as quota or non-quota (additional) 
production by: 

(1) Counting all threshed and appraised 
production less than or equal to the unit's 
effective proundage quota as quota 
production; and ‘ 

(2) Counting any threshed and appraised 
production in excess Of the unit's effective 
proundage quota as non-quota {additional} 
production. 

(f) The total production to be counted for a 
unit will include all threshed and appraised 
production. 

(1) Threshed production will be the net 
weight in pounds shown on the United States 
Department of Agriculture “Inspection 
Certificate and Sales Memorandum.” 

(2) Mature peanut production which is 
damaged, due to insurable causes, and has a 
value per pound of less than 90 percent of the 
average price support per pound for the type, 
will be adjusted by: 

(i) Dividing the value per pound for the 
insured type of peanuts by the applicable 
average price per pound; and 

(ii) Multiplying the result by the number of 
pounds of such production. 

(3) To enable us to determine the net 
weight and quality of production of any 
peanuts for which a United States 
. Department of Agriculture “Inspection 
Certificate and Sales Memorandum” has not 
been issued, we must be given the 
opportunity to have such peanuts inspected 
and graded before you dispose of them. If you 
dispose of any production without giving us 
the opportunity to have the peanuts inspected 
and graded, the gross weight of such 
production will be used in determining total 
preduction to count unless you submit a 
marketing record satisfactory to us which 
clearly shows the net weight and quality of 
such peanuts. 

(4) Appraised production to be counted will 
include: 

(i) Unharvested-production on harvested 
acreage and potential production lost due to 
uninsured causes and failure to follow 
recognized good peanut farming practices; 

(ii) Not less than the guarantee for any 
acreage which is abandoned or put to another 
use without our prior written consent or 
damaged solely by an uninsured cause; and 

(iii) Appraised production on all other 
unharvested acreage. 

(5) Any appraisal we have made on insured 
acreage for which we have given written 
consent to be put to another use will be 
considered production unless such acreage is: 

(i) Not put to another use before harvest of 
peanuts becomes.general in the county; 

{ii} Harvested; or 

(iii) Further damaged by an insured cause 
before the acreage is put to another use. 

(6) The amount of production of any 
unharvested peanuts may be determined on 
the basis of field appraisals conducted after 
the end of the insurance period. 

(7) If you have elected to exclude hail and 
fire as insured causes of loss and the peanuts 


are damaged by hail or fire, appraisals will 
be made in accordance with Form FCI-78, 
“Request to Exclude Hail and Fire.” 

(8) The commingled production of units will 


be allocated to such units in proportion to our 


liability on the harvested acreage of each 
unit. 

(g} A replanting payment may be made on 
any insured peanuts replanted after we have 
given consent and the acreage replanted is at 
least the lesser of 20 acres or 20 percent of 
the insured acreage for the unit. 

(1) No replanting payment will be made on 
acreage: 

(i) On which our appraisal exceeds 90 
percent of the guarantee; 

{ii) Initially planted prior to the date we 
determine reasonable; or 

(iii) On which a replanting_ payment has 
been made during the current crop year. 

(2) The replanting payment per acre will be 
your actual cost per acre for replanting (but 
will not exceed $80.00 per acre) multiplied by 
your share. 

(3) The Corporation will transfer the 
original liability to the replanted crop without 
reduction by the amount of the replant 
payment and without increase in the original 
premium charged for insurance coverage 
when'the crop:is replanted in accordance 
with recognized good peanut farming 
practices. 

If the information reported by you results 
in a lower premium than the actual premium 
determined to be due, the replanting payment 
will be reduced proportionately. 

(bh) You must not abandon any acreage to 
us, 

(i) You may not bring suit-or action against 
us unless you have complied with all policy 
provisions. If a claim is denied, you may sue 
us in the United States District Court under 
the provisions of 7 U.S.C. 1508{c). You must 
bring suit within 12 months of the date notice 
of denial is mailed to and received by you. 

{j) If you die, disappear, or are judicially 
declared incompentent, or if you are an entity 
other than an individual and such entity is 
dissolved after the peanuts are planted for 
any crop year, any indemnity will be paid to 
the person we determine to be beneficially 
entitled thereto. 

(k) If you have other fire insurance, fire 
damage occurs during the insurance period, 
and you have not elected to exclude fire 
insurance from this policy, we will be liable 
for loss due to fire only for the smaller of: 

(1) The amount of indemnity determined 
pursuant to this contract without regard to 


-any other insurance; or 


(2):The amount by which the loss from fire 
exceeds the indemnity paid or payable under 
such other insurance. 

For the purposes of this section, the amount 
of loss from fire will be the difference 
between the fair market value of the 
production on the unit before the fire and 
after the fire. 


10. Concealment or Fraud 


We may void the contract on all crops 
insured without affecting your liability for 
premiums of waiving any right, including the 
right to collect any amount due us if, at any 
time, you have concealed or misrepresented 
any material fact or committed any fraud 
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relating to the contract, and such voidance 
will be effective as of the beginning of the 
crop year with respect to which such act or 
omission occurred. — 


11. Transfer of Right of Indemnity on 
Insured Share 


If you transfer any part of your share 
during the crop year, you may transfer your 
right to an indemnity: The transfer must be on 
our form and approved by us. We may collect 
the premium from either you or your 
transferee or both. The transferee will have 
all right and responsiblities under the 
contract. 


12, Assignment of Indemnity. 


Your may assign to another party your right 
to an.indemnity for the crop year, only on our 
form and with our approval. The assignee 
will have the right to submit the loss notices 
and forms required by the contract. 


13. Subrogation (Recovery of Loss Froma 
Third Party) 


Because you may be able to recover all or a 
part of your loss from someone other than us, 
you must do all you can to preserve-any such 
rights. If we pay you for your loss then your 
right of recovery will at our option belong to 
us. If we recover more than we paid you plus 
our expenses, the excess will be paid to you. 


14, Records and Access to Farm 


You must keep records of the harvesting. 
storage, shipment, sale, of other disposition 
of all the insured crop produced on each unit. 
and separate records including the same 
information for the produciton of the crop 
from any uninsured acreage. The records 
must be kept for three years from the end of 
the crop year to which they pertain. Failure to 
keep and maintain such records may result 
in: {a) Cancellation of the contract for that 
crop year; {b) assignment of production to 
units by us; or (c) a determination that no 
indemnity is due, whichever we elect. Any 
person designated by us will have access to 
such records and the farm for purposes 
related to the contract. 


15. Life of Contract: Cancellation and 
Termination 


{a) This contract will be in effect-for the 
crop year specified on the application and 
may not be conceled by you for such crop 
year. Thereafter, the contract wil! continue in 
force for each succeeding crop year unless 
canceled or terminated as provided in this 
section. pk 

(b) This contract may-be canceled by either 
you or us for any succeeding crop year by 
giving written notice on or before the 
cancellation date proceding such crop year. 

{c) This contract will terminate as to any 
crop year if any amount due us:on this. or any 
other contract with you is not paid on or 
before the termination date preceding such 
crop year for the contract on which the 
amount is due. The date of payment of the 
amount due: > 

(1) If deducted from an indemnity will be 
the date you sign the claim; or 

(2) If deducted from payment under another 
program administered by the United States 
Department of Agriculture will be the date 
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both such other payment and set off are 
approved. 

(d) The cancellation and termination dates 
are: 


Duval and La Salle Coun- 
ties, Texas. 
New Mexico; 


4il other Texas counties 
and all other States. 


(e) If you die or are judicially declared 
incompetent, or if you are an entity other 
than an individual and such entity is 
dissolved, the contract will terminate as of 
the date of death, judicial declaration, or 
dissolution. If such event occurs after 
insurance attaches for any crop year, the 
contract will continue in force through the 
crop year and terminate at the end thereof. 
Death of a partner in a partnership will 
dissolve the partnership unless the 
partnership agreement provides otherwise. If 
two or more persons having a joint interest 
are insured jointly, death of one of the person 
will dissolve the joint entity. 

(f} The contract will terminate if no 
premium is earned for three consecutive 
years. 


16. Contract Changes 


We may change any of the terms and 
provisions of the contract from year to year. 
if your price election at which indemnities 
are computed is no longer offered, the 
actuarial table will provide the price election 
which you are deemed to have elected. All 
contract changes will be available at your 
service office by December 31 preceding the 
cancellation date for counties with a April 15 
cancellation date (March 1, 1991 for the 1991 
crop year only) and by November 30 
preceding the cancellation date for all other 
counties (March 1, 1991 for the 1991 crop year 
only for all other counties except that those 
counties with a February 15 cancellation date 
which shall have a January 31 contract 
change date for the 1991 crop year only). 


17. Meaning of Terms 


For the purpose of peanut crop insurance: 

(a) Actuarial table—means the forms and 
related material for the crop year approved 
by us which are available for public 
inspection in your service office, and which 
show the production guarantees, coverage 
levels, premium rates, prices for computing 
indemnities, practices, insurable and 
aninsurable acreage, and related information 
regarding peanut insurance in the county. 

(b) ASCS—means the Agricultural 
Stabilization and Conservation Service of the 
United States Department of Agriculture. 

(c) Average price per pound—means: 


(1) The average Commodity Credit 
Corporation price support per pound, by type, 
for quota peanuts which will include all . 
Segregation I quota and non-quota peanuts 
and Segregation II and III peanuts eligible to 
be valued as quota peanuts; or 

(2) The highest non-quota price election 
provided by us for non-quota (additional) 
Segregation II and III peanuts. 

(d) Average price support per pound— 
means the average price support level per 
pound, by type, for quota peanuts as 
announced by the United States Department 
of Agriculture under the peanut price support 
program. 

(e) County—means the county shown on 
the application and: 

(1) any additional land located in a local 
producing area bordering on the county, as 
shown by the actuarial table; and 

(2) any land identified by an ASCS farm 
serial number for the county but physically 
located in another county. 

(f) Crop year—means the period within 
which the peanuts are normally grown and 
will be designated by the calendar year in 
which the peanuts are normally harvested. 

(g) Effective Poundage Marketing Quota— 
means the farm marketing quota as 
established and recorded by ASCS. 

(h) Harvest—means the completion of 
combining or threshing of peanuts on any 
acreage. 

(i) Insurable acreage—means the land 
classified as insurable by us and shown as 
such by the actuarial table. 

(j) Jnsured—means the person who 
submitted the application accepted by us. 

(k) Loss ratio—means the ratio of 
indemnity to premium. 

(1) Person—means an individual, 
partnership, association, corporation, estate, 
trust, or other business enterprise or legal 
entity, and wherever applicable, a State, a 
political subdivision of a State, or any agency 
thereof. 

(m) Replanting—means performing the 
cultural practices necessary ‘9 replant 
insured acreage to the same crop. 

(n) Replant payment—means that payment 
made to the insured in accordance with the 
provisions of section 9.g. of this policy which 
is subject to offset for premium owed. 

(0) Service office—means the office 
servicing your contract as shown on the 
application for insurance or such other 
approved office as may be selected by you or 
designated by us. 

(p) Tenant—means a person who rents 
land from another person for a share of the 
peanuts or a share of the proceeds therefrom. 

(q) Unit—means all insurable acreage of 
peanuts in the county in which you have an 
insured share on the date of planting for the 
crop year and which is identified by a single 
ASCS farm serial number at the time 
insurance first attaches under this policy for 
the crop year. Units will be determined when 
the acreage is reported. We may reject or 
modify any ASCS reconstitution for the 
purpose of unit definition if the reconstitution 
was in whole or part to defeat the purpose of 
the Federal Crop Insurance Program or to 
gain disproportionate advantage under this 
policy. Errors in reporting units may be 
corrected by us when adjusting a loss. 


(r) Value per pound—means 

(1) The “value per pound including loose 
sheel kernels,” as established by the 
United States Department of Agriculture 
(USDA) “Inspection Certification and Sales 
Memorandum,” for Segregation I peanuts 
and Segregation II and III peanuts which 
may be valued as quota peanuts (the 
highest value per pound will be used for 
such Segregation II and III after a reduction 
of 1.25 cents per pound); or 

(2) The per pound “value of the segment for 
loan additional peanuts” as established by 
the USDA “Inspection Certification and 
Sales Memorandum,” for Segregation II 
and III peanuts 


18. Descriptive Headings 

The descriptive headings of the various 
policy terms and conditions are formulated 
for convenience only and are not intended to 
affect the construction or meaning of any of 
the provisions of the contract. 


19. Determinations 

All determinations required by the policy 
will be made by us. If you disagree with our 
determinations, you may obtain 
reconsideration of or appeal those 
determinations in accordance with Appeal 
Regulations. 
20. Notices 

All notices required to be given by you 
must be in writing and received by your 
service office within the designated time 
unless otherwise provided by the notice 
requirement. Notices required to be given 
immediately may be by telephone or in 
person and confirmed in writing. Time of the 
notice will be determined by the time of our 
receipt of the written notice. 

Done in Washington, DC, on January 2, 
1991. 
David W. Gabriel, 
Acting Manager, Federal Crop Insurance 
Corporation. 
[FR Doc. 91-2757 Filed 2-5-91; 8:45 am] 
BILLING CODE 3410-08 


FEDERAL RESERVE SYSTEM 
12 CFR Part 229 

[Regulation CC; Docket No. R-0723] 
RIN 7100-AB01 


Availability of Funds and Collection of 
Checks 


AGENCY: Federal Reserve System. 
ACTION: Proposed rule. 


SUMMARY: The Expedited Funds 
Availability Act provides that the Board 
has the responsibility to regulate the 
receipt, payment, collection, or clearing 
of checks in order to carry out the 
provisions of that Act. Provisions of the 
Act require the Board to consider 
proposals to improve the check 
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collection system. Pursuant to this 
authority, the Board is issuing for 
comment a proposed amendment to its 
Regulation CC, Availability of Funds 
and Collection of Checks, which would 
require paying banks to provide same- 
day settlement for checks presented by 
8 a.m. local time at specified locations. 
The proposal would eliminate 
presentment fees for these checks and 
thereby facilitate their collection. 
DATES: Comments must be submitted on 
or before June 28, 1991. 

ADDRESSES: Comments, which should 
refer to Docket No. R-0723, may be 
mailed to the Board of Governors of the 
Federal Reserve System, 20th and C 
Streets NW., Washington, DC 20551, 
Attention: Mr. William W. Wiles, 
Secretary; or may be delivered to room 
B-C-223 between 8:45 a.m. and 5:15 p.m. 
All comments received at the above 
address will be included in the public 
file and may be inspected at room B- 
1122 between 9 a.m. and 5 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Louise L. Roseman, Assistant Director 
(202/452-3874), Julius Oreska, Manager 
(202/452-3878), or Kathleen M. Connor, 
Senior Financial Services Analyst (202/ 
452-3917), Division of Reserve Bank 
Operations and Payment Systems; 
Oliver Ireland, Associate General 
Counsel (202/452-3625), or Stephanie 
Martin, Attorney (202/452-3198), Legal 
Division. For the hearing impaired only: 
Telecommunications Device for the 
Deaf, Dorothea Thompson (202/452- 
3544). 

SUPPLEMENTARY INFORMATION: As a 
result of concerns related to the practice 
of delayed availability—the holds that 
some depository institutions place on 
the proceeds of checks deposited into 
their customers’ accounts before the 
funds may be withdrawn—Congress 
passed the Expedited Funds Availability 
Act (“Act”) (12 U.S.C. 4001-4010). The 
Act specifies maximum time limits on 
the holds that depository institutions 
may place on funds deposited into 
transaction accounts. 

Prior to enactment of the Act, some 
depository institutions had argued that 
their availability schedules reflected the 
time needed for the collection and return 
of checks that were not paid and 
provided a measure of protection 
against the risk that the depository 
institution could not recover funds from 
the depositor if those funds had already 
been withdrawn from the depositor’s 
account. In part to reduce the risk to 
depository institutions from the Act's 
requirements that funds be made 
available within a certain period of time, 
Congress granted the Board broad 
regulatory authority to make 


improvements to the check collection 
and return system. Section 609(c) of the 
Act (12 U.S.C. 4008(c)) provides that the 
Board, in order to carry out the 
provisions of the Act, has the 
responsibility to regulate “any aspect of 
the payment system, including the 
receipt, payment, collection, or clearing 
of checks; and any related function of 
the payment system with respect to 
checks.” In addition, section 609(b) of 
the Act (12 U.S.C. 4008(b)) directs the 
Board to consider proposals to improve 
the check processing system. 

The Board’s Regulation CC (12 CFR 
part 229), which implements the Act, 
includes a number of provisions 
designed to accelerate the check return 
system. In addition to an improved 
check return process, the Board believes 
it is also possible to make improvements 
to the forward collection process in 
order to lower the costs to collect 
checks and to improve availability, thus 
further reducing risk in the check 
system. Specifically, the Board believes 
that the forward collection process can 
be improved by eliminating barriers to 
presentment that many paying banks * 
impose on private-sector collecting 
banks. The Board believes that these 
barriers to presentment have resulted in 
some inefficient intermediation in the 
check collection process, to the extent 
that collecting banks use intermediary 
collecting banks because the 
intermediary collecting banks can 
present checks to paying banks on terms 
more advantageous than those available 
to the collecting bank itself. 

Therefore, the Board is proposing 
amendments to Regulation CC that 
would require paying banks to settle for 
checks presented by private-sector 
presenting banks on the day of 
presentment without the imposition of 
presentment fees,? if specified 


1 Regulation CC defines bank to include all 
depository institutions, including commercial banks, 
savings institutions, and credit unions. A depositary 
bank is defined as the first bank to which a check is 
transferred. A paying bank is a bank by, at, or 
through which a check is payable and to which it is 
sent for collection. The Uniform Commercial Code 
defines collecting bank as a bank, other than the 
paying bank, that handles a check for collection. An 
intermediary bank is a bank to which a check is 
transferred in the course of collection, except the 
depositary bank or the paying bank. A presenting 
bank is a bank, other than the paying bank, that 
presents a check. 

® Presentment fees are charges that certain paying 
banks charge private-sector presenting banks when 
presentment is made. The Federal Reserve Act 
prohibits Reserve Banks from paying presentment 
fees. 
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conditions are met. The proposal 
provides an 8 a.m. (local time of the 
paying bank) presentment deadline for 
same-day settlement for checks 
presented by private-sector presenting 
banks. The Board believes that 
providing for more balanced bargaining 
power between presenting banks and 
paying banks should lead to faster 
settlement for checks and a more 
efficient payments system, consistent 
with the objectives of the Expedited 
Funds Availability Act. 

The following discussion includes: (1) 
A description of the check collection 
system; (2) objectives used by the Board 
to evaluate payments system proposals; 
(3) an explanation of the current 
inefficiencies in the payments system 
relevant to this proposal; (4) a 
description of the same-day settlement 
concept issued by the Board for public 
comment in 1988 and a summary of the 
comments received on the proposal; (5) 
an explanation of the amendments the 
Board is proposing today; (6) an 
economic impact analysis; (7) an 
assessment of the competitive effects of 
the proposed rule; (8) a regulatory 
flexibility analysis; and (9) the 
regulatory language for the proposed 
rule. 


Background on the Check Collection 
System 


The check collection process involves 
the movement of checks from the 
depositary bank to the paying bank and 
the corresponding movement of the 
funds represented by the check from the 
paying bank to the depositary bank. The 
check collection system, which is 
composed of depositary banks, 
intermediary collecting banks (including 
correspondent banks and Federal 
Reserve Banks), and paying banks, 
makes use of automated equipment to 
sort checks, extensive ground and air 
transportation to move checks, and 
bank accounting systems. 

Approximately 56 billion checks are 
written annually in the United States. 
As estimated 30 percent of these checks 
are deposited in the bank on which they 
are drawn, and thus are not sent through 
the check collection system. Of the 
remaining 70 percent, or 39 billion 
checks, it is estimated that more than 85 
percent are collected on an overnight 
basis. 

The check collection process begins at 
the depositary bank where checks are 
deposited by the bank’s customers. At 
the end of each day, the depositary bank 
posts deposits to its customers’ accounts 
and begins the process of collecting the 
funds represented by the checks. The 
depositary bank outsorts the checks 
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drawn on itself (on-us checks) and then 
sends the remaining checks through the 
check collection system to the 
appropriate paying bank. 

The depositary bank has several 
options available for clearing the checks 
it receives. The check collection paths 
chosen by each depositary bank are 
influenced by many factors, including 
the cost and speed of collection 
alternatives, the location of the paying 
bank, the dollar amount of the check, 
the size and check processing capability 
of the depositary bank, and the 
correspondent relationships the bank 
has established. Depositary banks 
generally seek to collect checks as 
quickly as possible to maximize the 
availability of funds, and larger 
depositary banks frequently use more 
than one collection path. 

A depositary bank may send a check 
directly to the paying bank, either by 
direct presentment or through a 
clearinghouse arrangement. A 
clearinghouse is a group of banks, 
usually in a city or metropolitan area, 
that has agreed to exchange checks 
among themselves. The depositary bank 
may also use an intermediary collecting 
bank, either a correspondent bank or a 
Federal Reserve Bank, to complete the 
check collection process. 

A portion of the checks that 
correspondent banks receive from 
depositary banks are payable by the 
correspondent bank. Correspondent 
banks may also present a portion of the 
checks received from depositary banks 
through local clearinghouses. 
Correspondent banks typically send 
checks that are not drawn on 
themselves or that cannot be presented 
at clearinghouses to which they belong 
to other correspondent banks or to 
Federal Reserve Banks for collection or 
directly to the paying bank, generally 
pursuant to an agreement with that 
bank. 

Generally, settlement for checks that 
are presented directly by a private- 
sector collecting bank will occur by a 
credit to the account of the collecting 
bank on the books of the paying bank, 
or the settlement may occur through the 
accounts of the collecting and paying 
banks on the books of the Federal 
Reserve Banks. Settlement for 
presentments made through 
clearinghouse arrangements typically 
occurs on a net basis through accounts 
of the participating banks maintained at 
the Federal Reserve. With respect to 
checks collected through the Federal 
Reserve, the Federal Reserve credits the 
account of the collecting bank on the 
books of the Reserve Bank; the paying 
bank’s account held at the Reserve Bank 


is debited in accordance with an 
automatic-charge agreement. 

The Federal Reserve Banks collected 
about 18.5 billion checks in 1990. 
Approximately 64 percent of the checks 
they handle are received from local 
depositors—banks located in the region 
served by the particular Federal Reserve 
office. Nearly ten percent of the checks 
received by Federal Reserve offices 
were previously processed by another 
Federal Reserve office. Another five 
percent of the checks were deposited 
initially at another Federal Reserve 
office under the “consolidated” deposit 
program.® The remaining approximately 
21 percent of the checks received by a 
Federal Reserve office are deposited 
directly by nonlocal banks without 
being handled by the depositor’s local 
Federal Reserve office—‘“direct send” 
checks. 

About 25 percent of all checks 
handled by the Federal Reserve are 
deposited in “fine-sort” packages.* 
Approximately 26 percent of the fine- 
sorted checks are drawn on city banks, 
70 percent on regional banks, and 4 
percent on country banks. 

The Federal Reserve maintains an 
Interdistrict Transportation System 
(ITS) that utilizes contracted air and 
ground transportation to transport 
checks among Federal Reserve check 
processing offices. All Federal Reserve 
offices are interconnected through a 
“hub and spoke” transportation network 
that provides each Federal Reserve 
office a convenient and reliable means 
to transport checks nationwide.In _ 
addition, each Federal Reserve office 
has a local transportation network to 
deliver checks from the Federal Reserve 
office to the paying bank. | 


Payments System Objectives 


An analysis of the potential impact of 
a proposed same-day settlement rule on 
payments system participants must 
consider the effects on public policy 
objectives for the payments system. 
Several payments system objectives that 
were established to provide a 
framework for the Board's consideration 
of proposed modifications to the Federal 
Reserve's payments system risk-control 


3 Checks deposited under the consolidated 
deposit program are not processed by the 
automated sorting equipment at the depositing 
bank's Federal Reserve office, because the checks 
are deposited in cash letters sorted by availability 
zone of the receiving Federal Reserve office or by 
paying bank. 

* A fine-sort package includes checks that are to 
be presented to a particular paying bank. In the 
case of fine-sort packages, the Federal Reserve 
office would not use automated equipment to 
process the individual checks, but would instead 
sort and deliver the package of checks to the 
appropriate paying bank. 


program are also pertinent to this 
analysis.® The objectives are: (1) Lower 
risk; (2) rapid final payment; (3) lower 
operating expense of making payments; 
and (4) equitable treatment of all service 
providers and users in the payments 
system. 

The risk reduction objective 
addressed both direct financial risks 
incurred by the Federal Reserve and 
private-sector and systemic risk. 
Systemic risk in the payments system is 
the risk that the failure of one bank to 
settle its payments obligations on time 
and in full will lead to the inability of 
other banks to meet their payment or 
other obligations. The risk of settlement 
failure thus imposes financial risks on 
other economic agents, in particular 
payors and payees with unsettled 
payments and the general creditors of 
banks, which could, in turn, be unable to 
meet their obligations. 

The second objective relates to 
improving the speed of final payment. 
Rapid final payment is desirable 
because it promotes the efficient 
exchange of goods, services, and 
financial instruments, and facilitates the 
financing of such transactions by 
minimizing the need for short-term 
working capital, including intraday 
credit. This objective also embodies the 
legal notion that those economic agents 
who are entitled to funds should receive 
payment and final settlement in a timely 
manner. 

The objective of lower operating 
expense addresses the real resource 
costs associated with handling 
payments. Such costs are incurred as a 
result of handling checks and, all other 
things equal, increases as the number of 
intermediaries in the collection process 
increases, because certain operating 
steps must be repeated each time an 
additional party handles a check. 

Equitable treatment of all service 
providers and users promotes 
competition in the payments system. 
The Board believes that competition is 
an important means of promoting the 
efficiency of the payments system. 
Generally, a competitive environment 
provides incentives for payment service 
providers to increase the quality of their 
services, while minimizing their costs, 


5 Board of Governors of the Federal Reserve 
System; “Controlling Risk in the Payments System: 
Report of the Task Force on Controlling Payments 
System Risk to the Payments System Policy 
Committee of the Federal Reserve System”; August 
1988. The report included two additional payments 
system objectives that are not directly relevant to 
this analysis. These objectives are: Ensuring 
effective tools for conducting monetary policy; and 
facilitating low transaction costs for the Treasury 
securities market. 
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and thus serves to promote efficiency in 
the payments system. 


Current Inefficiencies in the Check 
Collection Process 


it is possible that the current set of 
legal and institutional arrangements 
introduces inefficiencies in the check 
collection process. There are differences 
between the abilities of Federal Reserve 
Banks and private-sector collecting 
banks to present checks to paying banks 
for same-day settlement. Today, Federal 
Reserve Banks generally receive same- 
day settlement for checks presented to 
paying banks prior to 2 p.m. by debiting 
the paying bank’s account or the 
account of a correspondent settlement 
agent held at a Federal Reserve Bank. 
The General Accounting Office found 
that private-sector banks, such as 
correspondent banks, frequently are 
unable to obtain settlement terms as 
favorable as those available to the 
Federal Reserve.® Some paying banks 
impose barriers to presentment, 
including presentment fees and 
requirements to maintain balances at 
the paying bank or settlement by 
remittance draft, which itself requires 
collection, that slow the speed or 
increase the cost of the forward 
collection of checks. Banks impose these 
barriers to obtain an additional source 
of revenue, to facilitate the provision of 
controlled disbursement services to their 
corporate customers,’ to delay the 
presentment of checks, and/or to govern 
the timing of check presentmenis so as 
to maximize the efficient use of 
processing resources. 

Presentment of and settlement for 
checks between banks is governed 
generally by Articles 3 and 4 of the 
Uniform Commercial Code (UCC). While 
the UCC does not explicitly sanction the 
use of barriers to same-day settlement, 
neither does it explicitly prohibit them. 
Thus, delayed settlement for checks 
between banks or the payment of 
presentment fees to obtain same-day 
settlement has become a common 
business practice despite the fact tht 
most checks are payable on demand. 

In order to obtain same-day 
settlement, private-sector presenting 
banks commonly pay presentment fees 
when they present checks to certain 
paying banks. Proponents of 
presentment fees maintain that the fees 
either discourage presentments after 
locally established clearinghouse 


* United States General Accounting Office. 
“Check Collection: Competitive Fairness is an 
Elusive Goal”, May 1989. 

7 Banks offering controlled disbursement services 
notify their corporate customer early in the day of 
the amount of the corporation's check payments 
that have been presented that day. 


deadlines, thus allowing paying banks to 
operate more efficiently by controlling 
the timing of the work flow in their 
check operations, or offset the cost of 
processing checks that are presented 
after the deadlines. Presentment fees, 
however, often do not reflect a service 
rendered to the collecting bank by the 
paying bank, and may discourage the 
most economically efficient presentment 
of checks by encouraging greater 
intermediation to avoid the imposition 
of presentment fees and related balance 
requirements.® 

If a collecting bank attempts to 
present checks directly rather than use 
intermediation channels that increase 
real resource costs, it may incur other 
costs, in addition to presentment fees, 
that are imposed by the paying bank. 
Some paying banks impose other 
barriers to presentment that increase the 
collection costs of presenting banks and 
that may result in increased revenue for 
themselves. 

For example, when presenting banks 
present checks to paying banks without 
having established account 
relationships, paying banks may settle 
in the form of a remittance draft drawn 
on another bank. This form of settlement 
can further delay the availability of 
funds to the presenting banks for a day 
or more because the remittance draft is 
subject to the same type of collection 
process as the original checks. This type 
of settlement results in an opportunity 
cost to the presenting bank because 
these funds could have been used for 
investment purposes. 

To avoid receiving settlement for 
checks by remittance draft, a presenting 
bank may need to establish an account 
relationship with a paying bank. The 
presenting bank would present checks 
to the paying bank and receive 
settlement for the checks through credit 
to its account. Under the terms of the 
UCC, the paying bank must settle by 
midnight of the day of deposit in order 
to be able to return the checks the 
following day. Through terms of its 
agreement with the presenting bank, 
however, the paying bank may delay the 
presenting bank’s use of those funds and 
may charge account maintenance fees to 
the presenting bank. The delay in 
availability of these funds represents an 
opportunity cost to the presenting bank 
and the account maintenance fees 


8 The primary constraint on the level of 
presentment fees assessed by a paying bank is the 
fine sort or High Dollar Group Sort fee assessed by 
the Federal Reserve to collect a check on that bank. 
There is no other competitive pressure to limit the 
level of presentment fees, since a bank is in a 
monopoly position with respect to checks for which 
it is paying bank. 
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increase the presenting bank's costs to 
collect checks. 

Barriers to presentment may result in 
inefficient intermediation in the check 
collection process. The Board believes 
that the differences in presentment 
abilities among collecting banks have 
resulted in some inefficient 
intermediation in the check collection 
process because more checks are 
collected through the Federal Reserve 
Banks, and to a lesser extent, through 
correspondent banks, than would be the 
case if private-sector collecting banks 
could obtain settlement for checks on 
the day of presentment without being 
subject to presentment fees and other 
barriers to presentment. If all collecting 
banks had equal presentment abilities, 
banks would choose to use intermediary 
banks due primarily to the economies of 
scale with respect to processing, 
transportation, and/or settlement that 
the intermediaries could pass on to their 
collecting bank customers. For example, 
intermediary banks handle large 
numbers of checks from a diversity of 
sources and thereby can optimize the 
use of fixed cost resources, such as 
transportation. Spreading these fixed 
costs across a larger number of checks 
allows intermediary banks to offer 
check collection services at a lower cost 
per check. 

The decision to use an intermediary 
collecting bank and the choice of which 
intermediary bank to use is influenced 
in many cases, however, by the 
intermediary collecting bank's ability to 
present checks to paying banks on terms 
more advantageous than those available 
to the collecting bank itself. For 
example, a bank may collect some _ 
checks through the Federal Reserve 
because of the Federal Reserve's ability 
to obtain same-day settlement from the 
paying bank without the imposition of 
presentment fees. Similarly, a bank may 
collect certain checks through a 
correspondent bank because that 
correspondent bank receives same-day 
settlement from some paying banks 
through clearinghouse arrangements or 
through individual agreements, although 
the agreements may be conditioned on 
the payment of presentment fees and the 
maintenance of balances by the 
correspondent bank at the paying bank. 

The Board believes that the use of 
intermediary collecting banks because 
of the economies of scale that those 
banks bring to the check collection 
process generally enhances the 
efficiency of the payments system. To 
the extent that intermediary collecting 
banks system inefficiencies may result. 

In addition to the inefficiencies 
described above, further payments 
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system inefficiencies may result from 
the use of checks, rather ‘than electronic 
payments, ‘as the dominant noncash 
method ef payment. ‘Checks ‘can take 
longer to clear than electronic payments 
end are generally more costly to 
process. However, the choice of 
payment method generally rests with the 
originator of the payment.and the 
‘inherent inefficiencies of check 
payments (e.g., float, particularly the 
time between issuance.of a.check and 
Geposit.of the check in the banking 
system) provides incentives for 
continued reliance on the check 
mechanism by the drawer of the check. 


1988 Request fer‘Comment and 
Summary of Comments 


In April 1988, the Board issued for 
public comment a concept whereby 
paying banks would be required to pay 
for checks presented by any presenting 
bank prior to 2 p.m. local ‘time in same- 
day funds, without the imposition of 
preseritment fees (58 FR 11911, April 11, 
1988). The ‘proposed concept would have 
given private-sector collecting banks 
essentially ‘the same presentment 
abilities as Federal Reserve Banks. The 
Board requested ‘comment to help 
determine the operational effects of the 
proposed concept. 

The Board received 1,148:comments 
on the proposed concept. A mumber of 
the responses were not included in this 
analysis because they were duplicates 
or requests for extension of the 
comment deadline or were combined 
because they represented multiple 
responses from the same organization. 
The table below summarizes the 800 
responses included in this analysis. 


FRBs, FHLBs, 
Governments, Misc..... 


Ninety-five percent of the commenters 
opposed the concept as proposed. The 
principal ‘concerns of the commenters 
centered on the problems ‘associated 
with permitting presentment of checks 
as late as 2 p.m. Approximately 70 
percent of the comments were from 
corporations that believed that the 
proposed 2 p.m. presentment deadline 


would severely disrupt, if not:put:an-end 
to, corporate cash management and 
controlled disbursement services. 
Currently, banks provide certain 
corporate customers with information 
regarding the amountof ‘the 
conporation's check payments that have 
been presented early enough.each day 
for the corporation to invest surplus 
balances.or borrow additional funds, as 
necessary, while money markets are stil] 
active. Commenters noted that 
presentment of corporate checks as ‘late 
as 2 p.m.:could disrupt. such 
arrangements because of corporations’ 
needs for payment.data. early in the day. 

Generally, bank commenters echoed 
the concerns raised by corporate 
customers. In addition, banks.expressed 
concern about the increased cost, 
operational complexity, and disruption 
that would be:caused by receipt.of 
checks later in the day. Community 
bank and savings institution 
commenters generally believed the 
same-day settlement concept would 
benefit only larger commercial banks. In 
particular, these commenters were 
concerned with the increased costs and 
complexity associated with receiving 
presentments from multiple presenting 
banks. 

Twenty commenters were concerned 
that they would lose control in a same- 
day settlement environment over the 
place of presentment for checks by 
private-sector presenting ‘banks. Savings 
institutions preferred that checks be 
presented only at locations designated 
by the paying bank and not at any 
branch location chosen by the 
presenting bank. ‘Credit unions were 
concerned about the presentment of 
payable-through checks directly to the 
credit union rather than to the credit 
union's designated payable-through 
bank. Comments by all types of banks 
indicated that ‘they were not prepared to 
accept and process large quantities of 
checks.at locations where they do not 
have check processing capabilities. 

Commenters also noted ‘that paying 
banks need to schedule operational 
resources ‘to handle checks presented 
each day, and indicated that a 
presenting bank should be required to 
notify a paying ‘bank of its intent to 
present cash letters directly. This 
prenotification was seen ‘by some 
commenters as an important aspect-of 
any same-day settlement rule. 

Seventeen commenters stated that the 
establishment of a workable settlement 
system was important for the success of 
a same-day settlement system. Five 


‘commenters suggested that Federal 


Reserve ‘accounts be ‘used exclusively to 
effect settlement, whereas ‘six 
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commenters suggested using 
‘correspondent accounts exclusively. 
Other commenters ‘believed that-a 
mixture of settlement-options would be 
most appropriate. 

Some commenters mentioned the need 
to minimize ‘transportation expense and 
indicated 'that the Federal Reserve 
should make its transportation network 
available for use by private-sector 
presenting banks. Specifically, these 
commenters suggested that private- 
sector presenting ‘banks be allowed to 
utilize the transportation ‘arrangements, 
‘both ITS and tocal transportation 
systems, that the Federal Reserve has 
established to deliver checks it collects. 

Eight commercial bank commenters 
expressed concern about the risk 
associated with making settlement for 
cash Jetters, in immediately available 
funds, to banks with which they were 
unfamiliar and had no-continuing 
business relationship. In particular, 
seven ‘commenters expressed concern 
regarding the risk that ‘the paying bank 
would not be able to obtain settlement 
for returned checks-and adjustments 
against:a failed depositary bank ‘that 
presented checks directly to the paying 
bank. 

Twenty-nine commenters stated that a 
same-day settlement rule could 
potentially overload the Fedwire system 
because of the large number ‘of wire 
transfers ‘that would be made to settle 
for :checks ‘that would be presented by 
private-sector presenting banks. Many 
of these commenters forecast that the 
volume of settlement ‘transfers would 
create gridlock on the wire system. 

In its request for comment, the Board 
asked what modifications could be 
made to the proposed same-day 
settlement concept that would minimize 
the problems that were envisioned and 
would improve ‘the efficiency ‘of the 
forward collection process. Most 
alternatives suggested by the 
commenters focused on establishing an 
earlier-in-the-day presentment deadline. 
Many commenters viewed an earlier 
deadline as necessary to accommodate 
the timely provision ‘of payment data to 
corporate customers and the aperations 
of paying banks. Twenty-eight 
commercial bank commenters stated 
that ‘they preferred ‘to receive physical 
presentment of their checks prior ‘to 12 
noon. Banks ‘providing cash 
management services to corporations 
favored the receipt-of the payment data 
related to their corporate accounts much 
earlier than noon. Generally, these 
banks indicated that ‘they must receive 
corporate check payment data before 9 
a.m. Thirteen commercial bank 
commenters ‘that provide cash 
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management services suggested that 
‘early delivery of the corporate payment 
data could be accomplished by 
electronic transmission of the data by 
the presenting bank to the paying bank. 
Commenters stressed the need for 
standardization of data reporting 
formats so that a paying bank could 
readily utilize the data reported by 
presenting banks. Five commenters 
located on the west coast suggested a 
uniform national presentment deadline 
(e.g., 10 a.m. Eastern Time) to allow 
west coast banks to better compete for 
the controlled disbursement business of 
large corporations. 

The Association of Reserve City 
Bankers (ARCB) proposed an alternative 
same-day settlement approach that 
would phase in the implementation of a 
same-day settlement environment. The 
ARCB recommended that during Phase I, 
which would be in effect for a minimum 
of two years, the presentment deadline 
would be tied to the High Dollar Group 
Sort or City unsorted deadline of the 
paying bank's Federal Reserve office, 
but would be no earlier than 8:30 a.m. 
local time of the paying bank. During 
this phase, electronic transmission of 
payment data would not be required 
and presentment fees would not be 
allowed prior to the established 
deadline. Under Phase II, the 
presentment deadline would be 
extended to noon local time of the 
paying bank. Banks presenting checks 
after the deadline established in Phase I 
but before noon would have to provide 
an electronic transmission of the 
payment data by 9:30 a.m. Eastern Time 
if requested by the paying bank. Phase 
III would follow the successful 
implementation of Phase II and would 
extend the presentment deadline to 2 
p.m. local time of the paying bank, 
provided electronic transmission of the 
data was made available by 9:30 a.m. 
Eastern Time for presentments not 
received by the paying bank by the 
Phase I deadline. 

After analyzing the comments 
received, Board staff obtained input 
from an informal advisory group 
consisting of representatives of 
commercial banks, savings institutions, 
credit unions, check clearinghouses, 
corporate cash managers, Federal Home 
Loan Banks, and Federal Reserve Banks. 
The advisory group participants had 
differing views regarding whether the 
Board should pursue further the 
development of a same-day settlement 
rule, and if so, how the rule should be 
structured. Some participants believed 
that the Board should not adopt a 
modified same-day settlement rule, but 
nonetheless provided input to the design 


of a modified rule in the event the Board 
determined that a revised same-day 
settlement concept should be pursued. 

One of the key issues discussed by the 
advisory group was the presentment 
deadline that should be established in a 
same-day settlement rule. The group 
debated whether the rule should 
establish a uniform national 
presentment deadline, or whether the 
presentment deadline should be based 
on the local time of the paying bank. The 
majority of the group indicated that a 
deadline of 8 a.m. local time of the 
paying bank, without the imposition of 
presentment fees, was an appropriate 
base for development of a revised same- 
day settlement proposal. In addition, the 
group considered the issue of electronic 
delivery of payment data prior to 
physical presentment of the checks. The 
group suggested that the Board's 


. proposal discuss, and request public 


comment on, the concept of an 
enhanced same-day settlement rule, 
which would provide for a later 
pesentment deadline if the presenting 
bank made available to the paying bank 
electronic delivery of payment data 
earlier in the day. 

The majority of the group indicated 
that the paying bank should be required 
to designate as its presentment point an 
office of the bank that is in the same (or 
better) availability zone of the check 
processing region consistent with the 
routing number on the check. A majority 
of the group believed that a paying bank 
should be able to designate a location, 
other than an office of the paying bank, 
as its presentment point. The group 
observed that the paying bank could 
agree with the presenting bank to accept 
checks that are presented at an 
alternate location (such as at an 
intercept processor) and that such 
agreements would often be 
advantageous to both parties. 

The group discussed a number of 
issues related to providing check 
information. to the paying bank 
electronically. For example, some 
participants suggested that the 
American Bankers Association's 
Routing Number Advisory Board should 
be requested to consider the issuance of 
unique routing numbers for checks for 
which the paying bank would require 
information transmitted electronically 
as a condition to latez-in-the-day 
presentment. They believed that 
separate identification of these checks 
would enable presenting banks to 
reduce significantly the transmission 
times for check data under an enhanced 
same-day settlement arrangement. The 
group also recommended that 
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transmission of MICR-line * data should 
not constitute presentment, except by 
agreement of the paying bank. The 
group agreed that the American 
Standards Committee X-9 Committee 
should be requested to develop industry 
standards for communicating check 
payment data among banks. 

The group suggested that, in addition 
to settlement by wire transfer or through 
correspondent accounts, the Federal 
Reserve Banks should provide a 
settlement service that could be used to 
settle for check presentments under a 
same-day settlement rule. As envisioned 
by the group, the settlement service 
would provide for settlement on the 
books of the Federal Reserve based on 
instructions from the presenting bank, 
rather than the paying bank. 

The group discussed a number of 
issues relating to the risks involved in 
participation in same-day settlement 
arrangements. The group identified as 
the principal risk to the paying bank the 
risk associated with failure of the 
presenting bank after settlement has 
been made for checks presented but 
prior to the settlement of any related 
returned checks and adjustments. The 
group concluded that the paying bank 
would have little control over its risk 
associated with a failure of the 
presenting bank. 

The group also discussed when on the 
day of presentment the paying bank 
must settle for checks presented under a 
same-day settlement rule. They 
indicated that this issue was linked to 
the Board’s consideration of when check 
presentments made by Reserve Banks 
would be debited to the paying bank’s 
reserve or clearing account at the 
Federal Reserve for the purpose of 
measuring intraday balances to 
determine whether a bank has incurred 
a daylight overdraft. They believed that 
if the Board adopted the proposal it had 
initially issued for public comment (54 
FR 26094, June 21, 1989), which would 
provide for end-of-day posting of check 
debits, paying banks similarly should be 
obliged to settle for checks presented by 
private-sector presenting banks by the 
close of business on the day of 
presentment. However, the group _ 
indicated that if the Board adopted an 
earlier-in-the-day posting time for 
checks presented by the Federal 
Reserve, it should request comment on 
whether an earlier time should also be 
adopted for presentments by private- 
sector banks. ; 


® The MICR (Magnetic Ink Character Recognition) 
line is the machine-readable information printed 
along the bottom of the check. 
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The group believed that standards for 
deposits and adjustments should be 
established for presentments made 
under a same-day settlement rule. 
saduate a most participants ‘on ‘the 
advisory group believed that these 
standards at should be developed as 
industry standards and not be 
incorporated in a ‘same-day ‘settlement 
rule because of their technical nature 
and because they would likely evolve 
over fime as check collection practices 
changed. The group believed that it 

. would be desirable to establish a 
mechanism for setting and enforcing 
standards for cash letters presented 
under the same-day settlement rule. The 
greup suggested that the following may 
represent appropriate deposit 
requirements: 

* A presentment must consist of at 
least 300 checks or be of a dollar value 
of at lest $50,000. 

¢ Multiple routing numbers of the 
same bank may be commingled in a 
single cash letter. 

© Cash letters must be clearly marked 
and meet specified packaging standards. 

° Cash letters must meet minimum 
quality standards or be subject to 
deferred settlement. 

Among the requirements suggested by 
the group for adjustments te cash letters 
handled under a same-day settlement 
rule were: 

* The minimum amount of.an 
adjustment entry would be $15.00, with 
smaller amounts absorbed by the bank. 

¢ Reporting and resolution of 
adjustments must meet timeliness 
tandards. 


5 

® Data required to be included on 
forms fer reporting errors in cash letters 
must be standardized. 

The Federal Reserve Banks also have 
provided input regarding whether the 
Board should pursue the development of 
a same-day settlement rule. In general, 
the Reserve Banks envision possible 
significant changes in collection 
patterns in a same-day settlement 
environment that would reduce the 
volume of checks they collect. Moreover, 
the Reserve Banks anticipate that a 
larger proportion of their check volume 
would consist of checks drawn on 
remote, low-volume endpoints. The 
Reserve Banks noted that a signficant 
reduction in Reserve Bank check volume 
would likely lead to increases in their 
check collection fees, as the fixed costs 
associated with the check service are 
spread across smalter volume. 
Depending on the degree of change in 
current check collection patterns, the 
Reserve Banks have expressed concern 
that, in a same-day settlement 
environment, it may become 
increasingly difficult for them ‘to provide 


an adequate level of check services to 
all banks and, at the same ‘time, to 
comply with ‘the Board's pricing 
principle established pursuant to the 
Monetary Corttrol Act to match costs 
and revenues for the check service. 
They also expressed concern that a 
significantly reduced Reserve Bank 
operational presence could impair the 
Federal Reserve's ability to stimulate 
innovation and otherwise promote the 
efficiency and integrity of the check 
payments system, and in particular to 
spur the conversion of checks to 
electronic payments. 

The Board ‘has analyzed the concerns 
raised by the commentters and ‘the 
advisory group and has considered the 
alternatives and the suggestions that 
have been made ‘to improve the 
efficiency of the forward collection 
system. The Board has developed, and is 
issuing for comment, a specific 
regulatory proposal to require same-day 
settlement for presentments by private- 
sector presenting banks. 

Proposed Amendments 

‘The Board's proposed amendment to 
Regulation OC would require paying 
banks to settle for checks presented by 
private-sector collecting banks on the 
day of presentment if specified 
conditions are met. Settlement for 
checks presented by Federal Reserve 
Banks would continue to be governed by 
Subpart A of Regulation J (12 CFR part 
210).!° The Board is proposing an 8 a.m. 
presentment deadline (local time at the 
location of the paying bank designated 
as the place of presentment) for same- 
day settlement of checks presented by 
private-sector banks. Under 
the proposed rule, presenting ‘banks and 
paying banks may egree that 
presentment of checks subject to same- 
day settlement could occur later in ‘the 
day, perhaps on the condition that 'the 
presenting bank transmit MICR-line 
data from the checks ‘by a specified time 
in the morning, ‘thereby enabling the 
paying bank ‘to provide cash 
management services to their corporate 
customers. 

A check would qualify for same-day 
settlement if it is presented at a location 
of the paying bank designated by ‘the 


10 Section 210.9{a) of Regulation] provides that a 
mt a ‘bank is accountable for a check presented 
by a Federal Reserve Bank unless it settles for the 
check ‘by the close of the paying bank's a day 
and that preceeds of the settlement must be 
available to the Reserve Bank by the close of the 
Reserve Bank's ‘barking day. Although a Federal 
Reserve Barik could avail iteelf-of a Regulation ‘CC 
same-day :settlement requirement, because 
Regulation J provides for same-day settlement for 
checks:not covered.by the Regulation CC 
amendment, it is unlikely that a Federal Reserve 
Bank would rely on the Regulation ‘CC provision. 
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paying bank. The proposal would not 
apply to checks presented for immediate 
payment over the counter." The paying 
bank must designate a presentment 
location that #s in the check processing 
region consistent with the routing 
number im the MFCR line of the check. If 
the paying bank does not designate a 
presentment tocation, it must accept 
presentment for same-day settlement at 
any location identified in § 229.36(b) of 
Regulation CC, i:e., at an adress of ‘the 
bank associated with the routing 
number on the check, at any ‘branch or 
head office if the bank is identified on 
the check by name without address, or 
at a branch, head office, or other 
location consistent with the name and 
address. of the bnank on the check if the 
bank is identified on the check by name 
and address. A paying bank that uses 
more than one routing number 
associated with a single check 
processing region may designate one or 
more locations in that check processing 
region at which checks will be accepted 
for same-day settlement, but the paying 
bank must accept any checks with a 
routine number associated with that 
check processing region at each 
designated location. 

A paying bank and a presenting bank 
may agree that checks will be accepted 
for same-day settlement at alternative 
locations (e.g., at an imtercept 
processor). For example, a paying bank 
could agree to accept presentment at 
different locations from different 
presenting banks, or a presenting bank 
could agree to present checks for same- 
day settlement at the location of an 
operations center of a subsidiary ‘or 
affiliate of the paying bank. The Board 
anticipates that, in many cases, 
alternative locations may be 
advantageous to the presenting bank as 
well as the paying bank, because the 
presenting bank may be able to present 
checks of a number of paying ‘banks at 
the alternative location, and the 
alternative location may be more 
centrally located than the location of the 
paying bank. 

Im the case of a check payable through 
a bank but payable by another bank, 
this proposal would not authorize direct 
presentment to the bank by which the 
check is payable. The requirements of 


11 Under the proposed ‘same-day settlement tule, 
a paying bank must settle for. checks presented by 8 
a.m..at the designated location by Federal Reserve 
credit by the close of Fedwire on'the day of 
presentment, -or-as otherwise agreed, in order to 
preserve the right to return the:checks the next day 
(subject to the:deadline-extension in § 229.30(c}). 
When checks are presented over the counter for 
immediate payment and payment is made, the 
checks are finally paid and:may not be returned. 
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same-day settlement would apply to the 
payable-through bank to which the 
check is:sent for payment or collection. 

The Board’s proposal does not require 
a presenting bank to give advance 
notification to the paying bank that it 
will present checks for same-day 
settlement. The Board believes that, in 
practice, presenting banks will contact 
paying banks to determine the location 
of the paying bank’s presentment point 
for same-day settlement, and this 
contact will serve to notify paying banks 
of future check presentments. The Board 
also beleives that presenting banks and 
paying banks generally will agree to the 
details of the same-day settlement 
arrangement and that unexpected 
presentments for same-day settlement 
will be rare. 

Both presenting banks and paying 
banks would be held to a standard of 
good faith, defined in proposed 
§ 229.2(mm) as “honesty in fact and the 
observance of reasonable commercial 
standards of fair dealing.” The proposed 
definition is consistent with the good 
faith definition in UCC section 3- 
103(a)(4) as recently revised by the 
National Conference of Commissioners 
on Uniform State Laws and the 
American Law Institute. For example, 
designating a presentment location for 
the primary purpose of discouraging 
banks from presenting checks for same- 
day settlement might not be considered 
good faith on the part of the paying 
bank. Similarly, presenting a large 
volume of checks without prior notice 
could be viewed as not meeting 
reasonable commercial standards of fair 
dealing and therefore may not constitute 
presentment in good faith. 

Under the proposal, if a bank presents 
a check in accordance with the time and 
location requirements for same-day 
settlement, the paying bank either must 
settle for the check on the business day 
it receives the check without charging a 
presentment fee or return the check 
prior to the time for settlement. Thus, if 
a paying bank wishes to return a check 
rather than make same-day settlement 
for the check, ordinarily it may not 
retain the check past the close of 
Fedwire on the day of presentment. This 
return deadline, however, would be 
subject to the extension provisions of 
§ 229.30(c) of Regulation CC. The Board 
is proposing regulatory amendments and 
commentary revisions to that section to 
make explicit the paying bank’s ability 
to use the deadline extension provisions 
when returning a check in lieu of settling 
for it, as well as when returning a check 
after having already settled for it. 

The settlement must be in the form of 
a credit to an account at a Federal 
Reserve Bank designated by the 


presenting bank (e.g., a Fedwire 
transfer). The presenting bank may 
agree to accept settlement in another 
form, such as credit to an account of the 
presenting bank at-the paying bank or 
debit to an account of the paying bank 
at the presenting bank. Unless otherwise 
agreed, the settlement must occur by the 
close of Fedwire on the business cay’ the 
check is received by the pa 

Checks presented to a bank for same- 
day settlement should be separately 
sorted from checks deposited with that 
bank for collection. If a bank that 
provides correspondent services to 
another bank receives a mixed cash 
letter from the respondent bank that 
includes checks for which the 
correspondent bank is the paying bank 
that would otherwise meet the 
requirements for same-day settlement 
under this section, the correspondent 
bank may charge a fee for handling 
those checks and need not make 
settlement in accordance with terms of 
the proposal. In the case of a sorted 
cash letter received by a correspondent 
bank from a respondent bank containing 
only checks for which the correspondent 
bank is the paying bank and which meet 
the requirements for same-day 
settlement, the correspondent may not 
charge a fee for handling those checks 
and must make settlement in 
accordance with the terms of the 
proposal. 

The proposed requirement that a 
paying bank settle for a same-day 
settlement check by the close of Fedwire 
is similar to Regulation J’s requirement 
that a paying bank make settlement 
proceeds available for a check 
presented by a Federal Reserve Bank by 
the close of the Reserve Bank’s banking 
day on the day of presentment (12 CFR 
210.9(a)(2)). To accurately measure 
daylight overdrafts on Fedwire, the 
Board has issued for comment a posting 
scheme under which non-wire 
payments, such as checks, would be 
posted at various times throughout the 
business day. To avoid the intraday 
float that would be created by posting 
credits for checks earlier in the day, the 
Board proposed an amendment to 
Regulation J to allow the Reserve Banks 
to debit paying banks’ accounts earlier 
in the day for checks presented that day 
(56 FR 3047, January 28, 1991). The 
proposed settlement time for checks 
presented by the Federal Reserve would 
be the later of one hour after physical 
presentment of the checks or one hour 
after the opening of Fedwire, or such 
later time as provided in the Reserve 
Bank's operating circular. Thus, if 
Regulation J were to be amended, 
Federal Reserve Banks would be able to 
obtain settlement from paying banks 


Federal Register / Vol. 56, No. 25 / Wednesday, February 6, 1991 / Proposed Rules 


earlier in the day than would private- 
sector presenting banks under the same-— 
day settlement rule proposed in this 
docket. The Board requests comment on 
whether the time by which paying banks 
must settle for checks under the same- 
day settlement rule should conform to 
the time by which paying banks must 
settle for checks with Federal Reserve 
Banks under any future Regulation J 
amendment and whether paying banks 
would be operationally equipped to 
make same-day settlement with private- 
sector presenting banks within one hour 
after presentment or one hour after the 
opening of Fedwire, whichever is later. 

The proposed same-day settlement 
rule recognizes that there may be certain 
business days that are not banking days 
for the paying bank. Some paying banks 
may continue to accept presentment of 
checks on such days (e.g., by opening 
their back office operations or by 
accepting presentment at a night 
depository or at an intercept processor) 
and to settle for the checks. In other 
cases, a paying bank may be unable to 
accept presentment of checks on such a 
day, or may be able to accept 
presentment but not be able to settle for 
the checks. In these latter cases, if the 
paying bank is closed voluntarily, the 
Board proposes that the paying bank 
must accept presentment of and settle 
for the checks by its next banking day 
and must pay interest compensation to 
the presenting bank for the value of the 
float associated with the delayed 
settlement. The Board has proposed an 
amendment to § 229.2 to define “interest 
compensation” as an amount of money 
calculated at the Federal Funds rate as 
provided in § 4A-506(b) of the UCC. 

The proposed same-day settlement 
rule does not specify adjustment 
standards or other technical details, 
such as cash letter quality standards. 
The Board believes that resolution of 
these issues should not be imposed by 
federal regulation but can be more 
efficiently worked out between 
presenting banks and paying banks 
within the context of the good faith 
standard. 

The Board realizes that, while a 
collecting bank would have a choice 
whether or not to present directly to a 
particular paying bank for same-day 
settlement, a paying bank would have 
no choice under the proposal but to - 
settle for same-day settlement checks as 
provided in the regulation. As the paying 
bank often will not have the time to 
verify the contents of the cash letter, the 
settlement will generally be made on the 
basis of the stated cash letter total. This 
total may be overstated due to error on 
the part of the presenting bank. Failure 
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to settle for the full amount of the cash 
letter raises the risk that the paying 
bank will lose the right to return checks 
‘it receives in the cash letter. 
Consequently, the. paying bank, by 
settling for the stated amount of the 
-cash letter, would bear a risk, not of its 
own choice; that the presenting bank 
would be unable or unwilling to process 
adjustments for excess payments for 
same-day settlement cash letters. 

Under the common law right of set-off, 
generally a settlement owed to a 
presenting bank may be set off by 
adjustments for previous excess 
settlements with the presenting bank. 
Should a presenting bank become 
insolvent, however, there is a risk that 
post-insolvency debts to a failed 
presenting bank in receivership would 
not be allowed to be used to offset pre- 
insolvency debts of the failed bank, due 
to lack of mutuality of parties.:In 
additions, set-off may be an ineffective 
means of recouping adjustments.if the 
paying bank does not receive 
presentment from the presenting bank 
on a regular basis or if the amount of the 
adjustment exceeds and amount of the 
average presentment. To help alleviate 
this risk, the Board has proposed 
amendments to Regulation CC to require 
the presenting bank to warrant the 
accuracy of the cash letter total to the 
paying bank, and to create a preference 
for the paying-bank for adjustments 
against a closed presenting bank. 

The proposed amendment to § 229.34 
of Regulation CC would require the 
presenting bank to warrant to the paying 
bank that the total of the checks 
presented, as noted on the cash letter, 
equals the total value as stated by the 
MICR encoding on the checks 
presented.'? The proposal does not 
include a warranty as to the accuracy of 

‘the encoding on each check ({i.e., that the 
value of the check as encoded on its 
MICR line is equal to the face value of 
the check). Section 4-209 of the UCC 
Article 4, as recently approved by the 
National Conference of Commissioners 
on State Laws and the American Law 
Institute, provides that a person who 
encodes information on an item after 


issue warrants to subsequent collecting . 


banks and to the payor bank that the 
information is correctly encoded, and if 
a customer of the depositary bank 

* encodes, that bank also makes the 
warranty. Thus, in states that adopt the 
new Article 4, banks will make 
waranties to cover encoding accuracy 


‘2 If the Board adopts this amendment, the 
Reserve Banks may amend their operating circulars 
tc require banks, as a condition of depositing fine- 
sort packages, to provide a similar warranty to the 
Reserve Bank. _. : 


and these warranties will extend to all 
of the banks in the forward collection 
chain, : 

The proposed warranty would apply 
with respect to all check presentments 
and is not limited to presentments made 
in accordance with the proposed same- 
day settlement rule. The proposed 
warranty would give a paying bank a 
cause of action against a presenting 
bank that does not reimburse the paying 
bank for adjustments and should 


encourage presenting banks to take care - 


in stating the value of cash letters. 
Under proposed § 229.34, damages could 
include the amount of the adjustment, 
plus interest compensation (as defined 
in ptoposed § 229.2(nn)) and expenses 
related to the adjustment. The Board 
requests comment on whether this 
warranty should be extended to apply to 
any bank in the check collection or 
return chain that receives settlement for 
checks or returned checks or whether 
the warranty should be limited to checks 
presented for same-day settlement in 
accordance with proposed § 229.36(f). 

The Board is also proposing an 
amendment to § 229.39 of Regulation CC 
that would give a paying bank a 
preferred claim against a closed 
presenting bank in the event that the 
presenting bank does not reimburse the 
paying bank for adjustments owed to 
the paying bank. This preference would 
be available to paying banks versus 
presenting banks in all presentment 
situations and would not be limited to 
presentments made in accordance with 
the same-day settlement rule. The Board 
requests comment on whether this 
preference for. paying banks should be 
limited to presentments for same-day 
settlement in accordance with proposed 
§ 229.36(f) or, alternatively, whether any 
bank in the forward collection or return 
chain that receives and settles for 
checks should have a preferred claim for 
adjustments versus the bank with which 
it settled. 

The proposed preference applies to 
adjustments to a settlement made by the 
paying bank that is in excess of the 
value of the checks presented. The 
proposed preference would extend to 
adjustments for inaccurate cash letter 
totals (warranted under § 229.34({c)) as 
well as to adjustments for encoding: 
errors (warranted under revised UCC 
section 4-209. The Board requests 
comment on whether Regulation CC 
should provide a security interest to the 
paying bank in the proceeds of the 
settlement paid to the presenting bank, 
rather than the proposed preference. 

The Board's proposal does not include 
all of the alternatives suggested by the 
commenters. For example, the proposal 
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does not include a plan discussed by the 
informal industry advisory group that 
would phase in later presentment 
deadlines coupled with early-in-the-day 
electronic transmission of the check 
payment information (explained-more 
fully in the summary of comments on the 
1988 proposal above). The Board 
believes; however, that this plan would 
likely result in a larger number of checks 
presented for same-day settlement and 
would encourage the use of electronics 
in the check system. The Board also 
believes that this plan could be 
implemented by agreement under the 
same-day settlement rule as proposed. 
As discussed below in the Economic 
Impact Analysis, the Board believes that 
the proposed rule will bring about more 
balanced bargaining powers between 
paying banks and presenting banks, 
which may induce agreements between 
paying banks and presenting banks that 
would allow for later presentment under 
certain conditions. Consequently, the 
Board believes that it is premature to 
consider additional changes to 
presentment requirements before market 
forces have an opportunity to take 
effect. The Board would monitor market 
development under a-same-day 
settlement rule to determine whether 
further regulatory action would be 
warranted. 


Proposed Federal Reserve Bank 
Services 


In the near future, the Board 
anticipates that it will consider 
proposed Federal Reserve Bank services 
that would be offered to facilitate check 
collection and payor bank services ** in 
a same-day settlement environment. The 
proposed services are not being 
considered by the Board at this time 
because Reserve Bank staff needs the 
opportunity to review the proposed 
services in light of these proposed 
amendments to Regulations CC. The 
Board plans to request that comments 
on these proposed Federal Reserve Bank 
services be submitted to the Board by 
the same date as comments on these 
proposed amendments. 


Economic Impact Analysis 


The Board has devised an analytical 
framework for conducting.an economic 
analysis of the potential impact of the 
proposed same-day settlement rule on 
payments system participants. The 


13 Payor bank services generally consist of the 
provision of check.information to the paying bank in 
an automated form. The information may consist of 
the MICR-line information on the checks being 
presented or the total value of checks being 
presented that are. drawn on specified customer 
accounts. 
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objectives of the analysis are to assess 
the effects of the proposal on the 
payments system and its individual 
participants and to assess the overall 
costs and benefits of a same-day 
settlement rule. 

The proposed same-day settlement 
rule would likely change the amount of 
intermediation in the check collection 
process. The analytical framework 
described below considers the direct 
effects of the proposed rule on the level 
of intermediation and the primary 
derivative effects on check collection 
costs, prices, and market shares. In 
addition, the analytical framework 
describes the potential effects of a 
same-day settlement rule on 
clearinghouses, paying banks, and bank 
customers. 

The Board requests comment on the 
analytical framework and on the actual 
economic effects of the proposed same- 
day settlement rule. Specifically, the 
Board requests that commenters 
indicate whether they agree with the 
qualitative analysis suggested by the 
framework and identify any effects on 
payments system participants that have 
not been addressed in this analysis. The 
Board also requests that commenters 
provide quantitative information on the 
individual projected effects of the 
proposed rule and on the anticipated 
effects of the rule on the payments 
system more broadly defined. The Board 
will consider this information in its 
analysis with respect to final action on 
the proposal. 

The Board believes the proposed 
same-day settlement rule furthers the 
previously discussed objectives used by 
the Board to evaluate payments system 
proposais. To the extent that 
implementation of the proposed same- 
day settlement rule accelerates the 
forward collection process, the proposed 
rule should result in both lower risk and 
an improvement in speed of final 
payment. The proposed rule also should 
result in reduced reliance on 
intermediary banks (where the 
intermediary banks do not provide 
economies of scale that enhance the 
efficiency of the check collection 
process) and thus lead to lower 
operating expense. Finally, the Board 
believes the proposed rule should 
provide for more equitable treatment of 
all providers of check collection services 
by both reducing significantly the 
differences in the presentment abilities 
of private-sector collecting banks and 
Federal Reserve Banks, and providing 
for more balanced bargaining powers 
— paying banks and presenting 

anks. 


Effect on Level of Intermediation 


The proposed same-day settlement 
rule, if adopted, may have a direct effect 
on the amount of intermediation in the 
check collection system. The proposed 
rule would reduce significantly the 
differences in the presentment abilities 
between private-sector collecting banks 
and Federal Reserve Banks. As a result, 
collecting banks may reduce their 
reliance on intermediary banks in the 
check collection process to the extent 
that intermediary banks had been used 
to present checks to paying banks on 
terms better than those available to 
other collecting banks. The decision by 
collecting banks to use intermediary 
banks in a same-day settlement 
environment may be based to a greater 
extent on the efficiencies derived from 
the economies of scale the intermediary 
bank brings to the check collection 
process and not on the terms of 
presentment to the paying bank that the 
intermediary bank can provide. The 
shift from indirect presentment channels 
to direct presentment may affect Federal 
Reserve check collection volume to a 
greater extent than the volume of 
correspondent banks, due to the Reserve 
Bank's current greater presentment 
abilities. 

Assuming equal availability, banks 
that currently deposit fine-sorted checks 
with the Federal Reserve may choose 
direct presentment if the sum of their 
incremental transportation, adjustment, 
and settlement costs (as well as the 
incremental processing costs, if 
processing must be moved to a peak 
time in order to meet the 8 a.m. 
presentment deadline) are less than the 
Federal Reserve Bank's fine-sort fees. 
Similarly, banks that deposit checks 
under the Federal Reserve's High Dollar 
Group Sort program may shift to direct 
presentment of those checks if the sum 
of their incremental processing, 
transportation, adjustment, and 
settlement costs are less than the 
Federal Reserve's High Dollar Group 
Sort fees. Similar analyses can be made 
with respect to shifts of other Federal 
Reserve check collection volume and 
correspondent bank collection volume to 
direct presentment. 

In a same-day settlement 
environment, a reduced reliance on 
intermediary banks is more likely to 
occur where a collecting bank has a 
large volume of checks drawn on a given 
paying bank. In these cases, banks may 
determine that direct presentment of 
certain checks is a more cost effective 
means of collection than use of an 
intermediary collecting bank. A 
reduction in intermediation is also more 
likely to occur with respect to the 
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collection of checks drawn on large 
paying banks that currently impose 
large presentment fees or refuse 
presentment by private-sector collecting 
banks altogether. 

In general, shifts away from 
intermediation channels may occur to a 
lesser extent with respect to those 
checks presented to remote, low-volume 
endpoints. In many cases, the Federal 
Reserve Bank is the only bank that 
currently presents to remote endpoints, 
and possibly would be the only bank 
that presents checks to these endpoints 
in a same-day settlement environment. 
The proportion of total Federal Reserve 
check collection volume consisting of 
checks drawn on remote, low-volume 
endpoints may increase if private-sector 
collecting banks determine that it is not 
cost-effective to present directly to these 
endpoints in a same-day settlement 
environment. 

Although the reduction in 
intermediation may have a relatively 
greater impact on Federal Reserve check 
collection volume, correspondent banks 
may also be affected by the reduced 
need for intermediation in the check 
collection system. Today, a 
correspondent bank may provide check 
collection services to banks for checks 
drewn on paying banks with which it 
has established direct presentment 
arrangements and to non-clearinghouse 
participants for checks drawn on 
participants in the clearinghouse in 
which the intermediary bank is a 
member. Same-day settlement may 
reduce the value added by a 
correspondent bank in providing a - 
“window” to these paying banks. 

The Board believes that a same-day 
settlement rule would result in more 
balanced bargaining powers between 
paying banks and presenting banks, 
which may provide greater impetus for 
agreements between paying banks and 
presenting banks permitting 
presentment later than 8 a.m. under 
certain conditions. For example, a 
paying bank may agree to accept 
presentment of checks later in the day if 
the presenting bank transmitted the 
MICR-line data from the checks by some 
specified time in the morning. Therefore, 
the effects of the implementation of a 
same-day settlement rule may be more 
pronounced than would be evident from 
the terms of the rule itself to the extent 
that private-sector presenting banks 
obtain presentment abilities by 
agreement that are greater than those 
provided in the rule. 

The Board requests comment on the 
anticipated effects of the proposed 
same-day settlement rule on the level of 
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intermediation in the check collection 
system. 


Effects on Check Collection Costs 


A private-sector collecting bank's 
check collection costs would decrease in 
a same-day settlement environment to 
the extent that (1) certain costs related 
to direct presentment that the bank 
currently incurs (such as presentment 
fees and costs associated with balance 
requirements) are eliminated; (2) the 
costs to present checks directly to a 
paying bank are less than the costs 
currently incurred to collect the checks 
through an intermediary collecting bank; 
and (3) the costs assessed by an 
intermediary collecting bank for those 
checks that the collecting bank chooses 
not to present directly are lower than 
they are today. 

These cost reductions might be offset 
to the extent that the cost to collect 
other checks through an intermediary 
collecting bank were to increase. 
Increased intermediary bank check 
collection fees could occur because (1) 
the intermediary bank's fixed costs may 
be spread over lower check collection 
volume due to the reduction in the level 
of intermediation in a same-day 
settlement environment; and/or (2) the 
intermediary bank's fees are set to be 
competitive with those of other 
intermediary collecting banks that have 
increased their fees to recover the costs 
of providing check collection services in 
a declining market. on 

The Board requests comment on the 
anticipated effects of the proposed 
same-day settlement rule on collecting 
banks’ check collection costs. 


Effect on prices and Market Share of 
Intermediary Collecting Banks 


A decline in total Federal Reserve 
check volume could result in an overall 
increase in fees assessed by the Reserve 
Banks for check collection services, as 
the Federal Reserve's fixed costs (such 
as transportation costs) would be 
spread over fewer checks. At the same 
time, the costs currently incurred by 
correspondent banks related to 
presentment fees and balance 
requirements could be eliminated, which 
may enable them to reduce check 
collection fees. Moreover, as noted 
above, correspondent banks may be 
able to reduce further their check 
collection fees to the extent that they 
present checks directly toa paying bank 
at a cost lower than their current costs 
to collect those checks through another 
correspondent bank or a Federal 
Reserve Bank. 

To the extent that Federal Reserve 
check collection fees increase relative to 
correspondent bank fees, correspondent 


banks may handle a larger proportion of 
checks that continue to be collected 
through intermediary collecting banks 
than they do today. It is very difficult, 
however, to predict the net effects of the 
proposed rule on correspondent bank 
check collection volume, because the 
increased volume they could gain due to 
their decreased check collection costs 
may be offset to some extent by the 
reduction in volume they could 
experience due to the elimination of 
their competitive advantage vis-a-vis 
other private-sector collecting banks in 
their terms of presentment to some 
paying banks. 

The pricing policies of the Federal 
Reserve differ significantly from the 
pricing policies of correspondent banks. 
The Federal Reserve Banks must fully 
recover, in the long term, their costs of 
providing check collection services 
(including imputed costs that would 
have been incurred by a private firm), as 
required by the pricing principles 
established by the Board pursuant to the 
Monetary Control Act. Consequently, 
the Federal Reserve prices based on 
average cost, rather than marginal cost. 
Correspondent banks generally employ 
market-sensitive pricing and often do 
not attempt to recover the costs of their 
check collection service from the fees 
assessed for that service but rather 
charge fees to profit from their overall 
business relationship. 

The Board believes that a same-day 
settlement rule will promote refinements 
to pricing strategies to reflect more 
clearly the economic costs of providing 


specific types of check collection 


services. In the case of Federal Reserve 
Banks, for example, tiered pricing of 
check collection services could become 
more important; like correspondent 
banks, the Federal Reserve Banks’ fees 
may need to be tied more closely to the 
costs of the specific services they 
provide. Today, Federal Reserve check 
collection prices generally are based on 
the availability zone (i.e., city, RCPC, 
country) of the paying bank. The. costs 
of collecting checks within a given 
availability zone may vary significantly. 
Tiered pricing may better reflect the cost 
of collecting checks on different 
endpoints, thus lessening the extent to 
which fees for collecting checks drawn 
on low-cost endpoints in an availability 
zone subsidize fees for collecting checks 
drawn on high-cost endpoints in that 
zone. Such a reduction in subsidization 
could stem volume declines that 
otherwise may have occurred. 

The impact of a same-day settlement 
rule on correspondent bank pricing is 
less clear. Lower check collection costs 
incurred by correspondent banks 
together with potentially greater 
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competition in the check collection 
market may exert downward pressure 
on correspondent bank check collection 
prices. However, to the extent that in 
some markets the Federal Reserve Bank 
is the only viable competitor to a 
correspondent bank in the provision of 
check collection services, an increase in 
Federal Reserve prices may allow some 
correspondent banks to increase prices 
and still remain competitive. The Board 
requests comment on the anticipated 
effects of a same-day settlement rule on 
check collection costs and the fees 


assessed by intermediary collecting 
banks. 


Impact on Clearinghouses 


Same-day settlement potentially could 
affect the size of and requirements for 
clearinghouse membership. The same- 
day settlement rule could prompt banks 
to reassess the value of clearinghouse 
membership. Clearinghouses currently 
provide three main benefits to their 
participants: (1) The ability to receive 
same-day settlement without the 
imposition of presentment fees for 
checks they exchange by the exchange 
times established by the clearinghouse 
rules; (2) decreased transportation costs 
for direct presentments through the 
exchange of checks at a common 
location; and (3) some adjustment and 
return services. 

The benefits of clearinghouse 
participation may be diminished by 
same-day settlement to the extent that 
participants can obtain same-day 
settlement outside a clearinghouse 
arrangement by presenting checks by 8 
a.m. Clearinghouse participants may 
weigh the costs of continued 
involvement in a clearinghouse {e.g., 
membership fees) against the 
incremental transportation and 
settlement costs of direct presentments 
outside the clearinghouse. If the 
incremental transportation and 
settlement costs of direct presentments 
outside the clearinghouse are lower than 
the costs of clearinghouse participation, 
banks may choose to limit their 
participation in or no longer belong to 
the clearinghouse. 

The proposed rule also could prompt 
clearinghouses to reevaluate current 
membership requirements. Many 
clearinghouses currently restrict 
membership eligibility. For example, a 
number of clearinghouses are limited to 
commercial bank participants, and 
preclude thrift membership. Same-day 
settlement may encourage the relaxation 
of clearinghouse membership 
restrictions, because participants may 
find it more convenient to accept direct 
presentment from institutions currently 
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prohibited from membership via the 
clearinghouse exchange to accept direct 
presentments at an alternate location, 
subject to separate settlement 
arrangements. 

The Board requests comment on the 
effects of the proposed same-day 
settlement rule on clearinghouses. 
Specifically, the Board requests 
commenters to address the impact of the 
rule on the requirements for and 
membership levels of clearinghouses. 


Impact on Paying Banks 


The proposed same-day settlement 
rule could affect the costs and revenue 
of paying banks. Under same-day 
settlement, a paying bank may have a 
larger number of banks presenting 
checks to it than it does currently. 
Today, many paying banks receive 
presentments only from the Federal 
Reserve (and through a clearinghouse, if 
they are participants). Other paying 
banks also currently accept 
presentments from multiple private- 
sector presenting banks, on which they 
may assess presentment fees and 
impose balance requirements. Same-day 
settlement may prompt additional 
collecting banks to directly present 
checks to a paying bank. The number of 
additional presentments may vary 
based on (1) the volume of checks 
payable by or through the paying bank; 
(2) the location of the paying bank; and 
(3) the extent to which the paying bank 
currently uses presentment fees or other 
barriers to direct presentment. 

An increase in presentments could 
increase the complexity of the paying 
bank's check operations and result in an 
increase in costs. The paying bank could 
have to open more packages (to the 
extent that the direct presentments do 
not represent a replacement of fine-sort 
deposit volume), reconcile more entries, 
settle with more presenting banks and 
deal with more parties in resolving 
adjustments. In addition, paying banks 
that accept direct presentments today 
may lose presentment fee income and 
correspondent balances they receive 
today. 

The potential changes in check 
collection practices resulting from the 
proposed same-day settlement rule may 
affect the provision of payor bank 
services. A paying bank that currently 
receives presentments primarily from 
the Federal Reserve and obtains payor 
bank services with respect to those 
presentments may begin to receive 
presentments from other banks. If the 
payor bank services are viewed as 
important by the paying bank, it mey 
seek payor bank services from the 
presenting bank, and agree to 
compensate the presenting bank either 


through fees or by accepting later-in-the- 
day presentments, if the payor bank 
services are received by a specified 
time. Alternately, the paying bank may 
choose to designate as its alternate 
presentment point a bank or data 
processor that has the ability to provide 
payor bank services. 

If the paying bank receives a large 
number of direct presentments and is 
unable to obtain payor bank services at 
a cost-effective price for those checks 
collected outside the Federal Reserve, 
the value of the payor bank services it 
receives from checks collected through 
the Federal Reserve could diminish, 
because the information would relate to 
a smaller proportion of the bank's total 
presentment. This may have an adverse 
effect on the paying bank's operations 
(e.g., if the paying bank uses the payor 
bank services to post to its customers’ 
accounts) and on the quality of cash 
management information the paying 
bank may be able to provide to its 
corporate customers if the paying bank 
does not have the capacity to process 
checks presented by private-sector 
presenting banks on a timely basis. To 
maintain or improve its level of 
customer service, paying banks may 
encourage its customers to use 
electronic payments, which would 
provide greater certainty regarding the 
timing of payments. 

The Board requests comment on the 
impact of the same-day settlement rule 
on paying banks. 


Impact on Bank Customers 


The impact of the same-day 
settlement rule on bank customers will 
depend on the role of the customers, the 
role of the customer’s bank in the 
marketplace, and the competitiveness of 
the marketplace. Bank customers, in 
their role as depositors of checks, would 
generally be unaffected by the same-day 
settlement rule. Depositors may benefit 
from lower account service charges or 
delayed increases in service charges, if 
the depositary bank experiences some 
savings in its check collection costs. 
Customer availability of funds may also 
improve at the margin, to the extent that 
the depositary bank experiences 
availability gains due to the rule and 
passes this improved availability to its 
customers. The benefits may be greater 
for those depositors with accounts in 
banks in competitive markets for check 
collection services because a 
competitive market may enable the 
customer’s bank to choose lower cost 
collection alternatives. In markets with 
less competition, customers may 
experience little or no cost savings, or 
even slight cost increases if bank's 
check collection costs increase (see 
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discussion of effects on intermediary 
collecting bank prices). 

Retail bank customers, in their role as 
drawers of checks, generally would be 
unaffected by a same-day settlement 
rule. Since same-day settlement is not 
likely to result in significant 
improvements in availability, checks 
generally would not be posted to the 
drawer’s account on an earlier day than 
is the case today. To the extent that 
some checks are collected one day 
faster than is the case today, checks 
would be posted to retail customer 
accounts earlier; however, the Board 
believes that this may not affect 
customer behavior. To the extent that 
the paying bank is funding the costs of 
providing checking services to its 
customers through the presentment fee 
and correspondent balance income it 
receives, customer service fees may 
increase somewhat to offset the loss of 
the revenue. 

The primary objections of the 
commenters on the Board's initial same- 
day settlement proposal related to the 
proposal’s anticipated adverse impact 
on corporate cash management services. 
Many corporations require early-in-the- 
day information on the value of checks 
presented against their accounts so they 
can participate in financial markets 
early in the day to either invest excess 
funds or purchase funds necessary to 
cover their presentment. The 
commenters were concerned that the 
initially proposed 2 p.m. presentment: 
deadline would restrict and possibly 
eliminate corporate cash management 
and controlled disbursement services. 
The Board believes that an 8 a.m. 
presentment deadline would minimize 
these concerns. However, at the margin, 
corporate disbursers may find that 
account information that they rely upon 
for investment or funding decisions may 
become less reliable to the extent the 
bank is unable either to process checks 
presented at the 9 a.m. deadline in time 
to obtain the necessary information or is 
unable to obtain adequate payor bank 
services. If the cash management 
information can be made available, the 
corporate customer may experience 
some cost increases as paying banks 
find it more expensive to meet these 
information needs. 

Corporate disbursement customers - 
would not experience significant 
amounts of interday float loss due to 
same-day settlement as checks destined 
to most high-volume, high-dollar 
endpoints are collected overnight today. 

The Board requests comment on the 
impact of the same-day settlement rule 
on bank customers. 
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Effects on the\Migrationto-Rlectronic 
Payments 


The; proposed same+day:settlement 
rule mayvencourage: banksi to. convert 
checks, to electronic:payments. 
Presenting. banks,;pursuant.to 
agreements!with:paying: banks, may 
begin-to:send:electronic;payment 
information:to:the, paying bank in 
conjunstien-with the physical 
presentment..After:the-paying: bank 
becomes comfortableireceiving 
electronic check information:from 
multiple:sourees, the-bank:may 
encourage.customers to-allow checks'to 
be. paid. based.on- receipt of the 
electronic presentment rather than:the 
physical checks, allowing the.physical 
checks to be convertted'to €lectronic 
payments, (i.e., check. truncation). 

If some corporations cannot receive 
complete information regarding the.total 
value of checks preserited -against-their 
accourit early enough inthe day-to make 
investment decisions,'they may decide 
to replace the check payments with 
electronic payments. Generally, 
electronic payments may provide 
earlier-in-the-day receipt of.-information 
regarding,payments.due:to:settle.on-a 
given day:in:acost+effective manner. 
The Board requests'comment:on.the 
extent to which a-same-day-settlement 
rule:may-spur or.deter.the.migration of 
check.payments to.electronic, payments. 
Competitive! Impact-Analysis 

The Board recently formalized‘ its 
procedures‘for assessing‘the competitive 
impact:of changes that’have a 
substantial effect on payments system 
participarits.*** Under these procedures, 
the Board will assess whether the 
proposed:change:wouldihave-actirect 
and material adverse effect. on:the 
ability of other service providers to 
compete:-effectively. with the:Federdl 
Reserve:in:providing:similar:services 
due‘ to differing: legal-powers:or 
constraints: or due’to a doniinant’ market 
position of the Federal Reserve deriving 
fromsuch legal differences. 

The’ Board believes: that the, preposed 
same-day settlement rule waouildilikely 
enhance.the.ability.of.correspondent 
banks and. other:service:providers.to 
compete with: the:check:coltection 
services-offered ‘by: Federal:Reserve 
Banks, ‘The:proposet:rule:would 
improve collecting banks’:current 
presentment abilities*by- providing 
explicitly that; paying-banks must settle 
for checks presented: by private-sector 
presenting banks:on.the day.of 


14 These procedures-are described in’ the Board's 
policy:statement “The! Federal Reserveiin the 
Payments System,” whith was revised:in Marth 
1990; {55-FR.11648, March. 29, 1999) 


presentment-in:findl:funds. ‘As:discussed 
in the:economic.impact:analysis,! these 
improved:-presentment rights;generally 
should enhance the:cempetitive 
environment between the Federal 
Reserve.Banks and private-sector 
collecting barks. 

A presentment deadline of 2 p.m. for 
same-day-settlement-wauld; provide:a 
greater equivalence of presentment 
abilities between the Federal:Reserve 
Banks and private-sector banks.than 
would the proposed 8 a.m..deadline.“As 
discussed-above, the Board had 
previously issued for public comment a 
same-day settlement concept that would 
have provided.private-sector banks 
presentment abilities generally equal.to 
those of.Fetleral Reserve:Banks. The 
overwhelming majority of commenters 
expressed concern regarding the effects 
of a’2-p:m.-presentment deadline:on the 
provision of corporate cash management 
services‘and on;paying bank operations. 
In light of‘these concerns, the-proposed 
8 a.m. presentment deadline appears’ to 
be-appropriate at' this time’ because it 
would'likély.allow’substantidlly greater 
direct presentment of checks by private- 
sector edllecting banks:and:at'the same 
time would:moderate'the: potential 
cperationdl difficulties:an-afternoon 
deadline:may: create! for:paying' bariks. 

Similarly,:an:8 a.m..presentment 
deadline: that:would be-applicabie‘to 
both Federal Reserve Banks:and:private- 
sector;presenting: banks would:provitle 
greater equivalence:dfi presentment 
abilities: than would the;praposal. 
Requiring: the:Federal-Reserve'Banks' to 
meet an earlier-in:the-day:presentment 
deadline,. however, would slow the 
collection of.checks handled by'the 
Federal'Reserve, and thus would be 
contrary to the objective of the 
Expedited’Funds Availability Act to 
speed the check collection process. 

The’ Board will-rély on information 
provided‘ by’ the commenters ‘to:conduct 
amore detailed analysis df the 
competitive impact of the-proposal in 
considering its ‘findl action on‘the'rule. 
Initial. Regulatory Flexibility Analysis 

‘Fhe‘Regulatory'Flexibility Act (5 
U.S.C? 601-612) requires‘an-agency'‘to 
publish-aniinitial regulatory flexibility 
analysis:with-any notice of proposed 
rulemaking. Two of the: requirements: of 
an.initial reguldtory’flexibility-andlysis 
(5 U.S.C.°608(b)),-a: description-of the 
reasons :why-action!by'the agency'is 
being considered -and-a-statement of'the 
objectives of, and‘legal basis’ for,‘the 
proposed tule, are contained-in‘the 
supplementary material-dbove. The 
proposed rules require no additional 
reporting or recordkeeping 
requirements. 


The Regulatory:Flexibility.Act:dlso 
requires:identification of-other.rélevant 
federal rules thatcduplicate,:overlap,or 
conflict with the proposed rule. While 
the proposed same+day-settlement rule 
would.be.part of Regulation:CC, which 
applies to Federal Reserve.Banks.as 
well as private-sector banks, Federal 
Reserve’ Barks will continue to-avail 
themselves of the greater presentment 
abilities authorized! by'Regulation J, as 
explained in the supplementary meterial 
above. Therefore, there is*no coriflict of 
federal rules. 


Another requirement:for'the:initial 
regulatory flexibility analysis is a 
description.ofiand,.where’feasible,-an 
estimate.of the.number.of-small entities 
to which.the proposed: rule;will:apply. 
The proposal.will-apply-to.all. banks 
regardless of-size,. but-should-not place:a 
significant: burden:on-small. banks..Some 
small:banks: have argued that, as.a 
result:of the, proposal,:more bankswwill 
present directly :for-same-day-settlement 
and: cheok wolume-will:shift:from the 
Federal-Reserve:to the;private sector, 
causing an‘increase.in the Federal 
Reserve's check:collection fees. The 
small banks:may:argue‘that 
correspondent bank fees will:also-rise 
because, historically, the Federal 
Reserve's fees have: been the-ceiling for 
check collection. fees. ‘Fhe-small: banks, 
many of whom collect through the 
Federal Reserve due to their reluctance 
to cdllect:checks' through ‘their 
competitors, see the long-term éffects of 
the rule as benefiting primarily larger 
banks that present directly. 

The Boarti‘believes that'the concerns 
of the small bariks-would-not’be 
ameliorated’ by excluding’them from the 
proposed regulation.’ The issues raised 
by small banks are related to the 
secondary effects of the proposal, and 
the:volumeshifts'that may‘take place 
would! be-attributable: primarily to’the 
applicability of the same-day settlement 
rule‘to'large paying! baniks.-In addition, 
because the primary purpose’of the 
proposaL is: to.increase.the-efficiency: of 
the check:forward:collection:precess,:to 
exclude small banks from the 
requirement.of. making same-day 
settlement.would.be.counter:to:the:chief 
objective.of the.prgpasal. The Board 
believes.that-any.burden.on.small. banks 
would be. cutweighed-by the 
improvements:in.the payments-system 
underva.rule.that-applies to-all.cheeks 
and all banks. 


List-of Subject in'12°CFR Patt:229 
Banks, banking, Federal:Reserve 


System,-Reporting and:recordkeeping 
requirements. 
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For the reasons set out in the 
preamble, 12 CFR part 229 is proposed 
to be amended as follows: 


PART 229—[ AMENDED] 


1. The authority citation for part 229 
continues to read as follows: 


Authority: Title VI of Pub. L. 100-86, 101 
Stat. 552, 635, 12 U.S.C. 4001 et seg. 


2. In § 229.2, paragraph (mm) is 
redesignated as paragraph (00) and new 
paragraphs (mm) and (nn) are added to 
read as follows: 


§ 229.2 Definitions. 

(mm) Good faith means honesty in 
fact and the observance of reasonable 
commercial standards of fair dealing. 

(nn) Interest compensation means an 
amount of money calculated at the 
average of the Federal Funds rates 
published by the Federal Reserve Bank 
of New York for each of the days for 
which interest compensation is payable, 
divided by 360. The Federal Funds rate 
for any day on which a published rate is 
not available is the same as the 
published rate for the immediately 
preceding day for which there is a 
published rate. 


3. In § 229.30, paragraph (c) 


introductory text is revised to read as 
follows: 


§ 229.30 Paying bank's responsibility for 
return of checks. 


* * * * * 


(c) Extension of deadline. The 
deadline for return or notice of 
nonpayment under the UCC, Regulation 
J (12 CFR part 210), or § 229.36(f)(2) of 
this part is extended— 


* * * * * 


4. In § 229.34, the heading is revised, 
paragraphs (c) and (d) are redesignated 
as paragraphs (d) and (e), respectively, a 
new paragraph (c) is added, and newly 
redesignated paragraph (d) is revised to 
read as follows: 


§ 229.34 Warranties by paying bank, 
presenting bank, and returning bank. 

(c) Warranty of settlement amount. 
Each bank that presents a check or 
checks to a paying bank and receives 
settlement for the check or checks 
warrants that the total amount of the 
checks presented as encoded in 
magnetic ink on the checks is equal to 
the total amount of the settlement 
demanded by the presenting bank from 
the paying bank. 

(d) Damages. Damages for breach of 
these warranties shall not exceed the 
consideration received by the paying 


bank, presenting bank, or returning 
bank, plus interest compensation and 
expenses related to the check or 
returned check, if any. 


* * o * * 


5. In § 229.36, a new paragraph (f) is 
added to read as follows: 


§ 229.36 Presentment and issuance of 
checks. 


* * * * * 


(f) Same-day settlement. 
(1) A paying bank must settle for a 
check pursuant to paragraph (f)(2) of 
this section if the check is presented for 
payment by a bank (other than for 
immediate payment over the counter)— 

(i) At a location of the paying bank 
designated by the paying bank that is in 
the check processing region consistent 
with the routing number designated in 
magnetic ink on the check or, if no 
location is designated, at any location 
described in paragraph (b) of this 
section; and 

(ii) By 8 a.m. (local time of the location 
described in paragraph (f)(1)(i) of this 
section). 

(2) If presentment of a check meets 
the requirements of paragraph (f)(1) of 
this section, the paying bank becomes 
accountable for the amount of the check 
unless, by the close of Fedwire on the 
business day on which it receives the 
check, it either: 

(i) Settles with the presenting bank for 
the amount of the check by credit to an 
account at a Federal Reserve Bank 
designated by the paying bank; or 

(ii) Returns the check. 


A paying bank may require that checks 
presented for settlement under this 
paragraph be separated from other 
forward-collection checks or returned 
checks. If a paying bank closes 
voluntarily on a business day and a 
presenting bank presents or delivers a 
check to the paying bank on that day in 
accordance with paragraph (f)(1) of this 
section, the paying bank becomes 
accountable for the amount of the check 
unless it either settles for the check in 
accordance with paragraph (f)(2) of this 
section on the day of presentment or 
settles for the check in accordance with 
paragraph (f}(2) of this section on its 
next banking day. If the paying bank 
does not settle for the check on the day 
of presentment, it shall pay interest 
compensation to the presenting bank for 
each day after the presenting bank 
presents or delivers the check to the 
paying bank until the paying bank 
settles for the check, including the day 
of settlement. 


6. In § 229.39, a new paragraph (e) is 
added to read as follows: 
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§ 229.39 Insolvency of bank. 


(e) Preference against presenting 
bank, If a paying bank settles with a 
presenting bank for a check or checks, 
and if the amount of the settlement is in 
excess of the total value of checks 
presented, and the presenting bank 
suspends payments before reimbursing 
the paying bank for the difference 
between the settlement amount and the 
total value of the checks presented, the 
paying bank has a preferred claim 
against the presenting bank for the 
difference between the settlement 
amount and the total value of the checks 
presented. 


Appendix E—[Amended] — 


7. Appendix E is amended as set t forth 
below: 


a. The Commentary to § 229.2 is 
amended by reserving paragraph (mm) 
and adding a new paragraph (nn) to 
read as follows: 


Section 229.2 Definitions 


* * * * * 


(mm) [Reserved] 

(nn) Jnterest Compensation. This 
calculation of interest compensation derives 
from UCC section 4A-506(b). (See 
.§ § 229.34(d) and 229.36(f).) 


b. The Commentary to § 229.30{c) is 
amended by revising the introductory 
text, the first two sentences in numbered 
paragraph (1), the second sentence in 
numbered paragraph (2), the first 
sentence of the paragraph immediately 
following numbered paragraph (2), and 
the last two paragraphs to read as 
follows: 


Section 229.30 Paying Bank's Responsibility 
for Return of Checks 


* * * * * 


(c) Extension of deadline. This paragraph 
permits extension of the deadlines for 
returning a check for which the paying bank 
has previously settled (generally midnight of 
the banking day following the banking day on 
which the check is received by the paying ~ 
bank) and for returning a check without 
settling for it (generally midnight of the 
banking day on which the check is received 
by the paying bank, or such other time 
provided by 12 CFR 210.9 of Regulation J or 
§ 229.36(f}(2)), but not of the duty of 
expeditious return, in two circumstances: 

1. A paying bank may have a courier that 
leaves after midnight (or after any other 
applicable deadline) to deliver its forward- 
collection checks. This paragraph removes 
the constraint of the deadline for returned 
checks reached either the depository bank or 
the returning bank to which it is sent on that 
bank's banking day following the expiration 
of the applicable deadline. * * 

2.* * * In such a case, the UCC deadline 
for returning checks received and settled for 
on Friday, or for returning checks received on 
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Saturday.withont settling for'them,;might 
require. the bank:to return‘the. checks: by 
midnight. Saturday. * * * 

“The time limits that are extended in each 
case are’the paying bank's midnight deadline 
for returninga check for whith ithas-already 
settled and the paying bank's deadline for 
returning:a check:withoutsssttling for itiin 
UGC-sections 4+-301sand 4~302,:12 CFR:2109 
and 210.12 of Regulation: J,-and {§-229.36(f}{2). 

The paying bank:satisfies itsmidnight or 
other.return deadline by. dispatching returned 
checks:to~another-bank‘by courier,-inclutling 
‘@ courier under contract-with' the paying 
bank,:prior.to expiration.of the.deadline. 

This paragraph directly affects UCC 
sections 4-301 and 4-302, $§ 210.9 and 210.12 
of Regulation J: (12°CFR’210.9:and 210:12), and 
§ 229:36(f}(2} to’ the-extent that’this:paragraph 
applies‘by its terms,and-may-dffect-other 
provisions. 

c. The Commentary ‘to '§ 229:34:is 
amended'’by revising’the heading, 
redesignating paragraphs (c) and’ (d)-as 
paragraphs. (d):and. (e),:respectively, 
adding a new paragraph (c), and 
revising newly redesignated paragraph 
fa) ‘to-read-as‘follows: 


Section 228.34-Warrantiesiby-Paying- Bank, 
Presenting. Bank,and Returning:Bank 


* * * * * 


(c) Warranty of settlement.amount. This 
paragraph provides that. the. presenting bank 
warrants to the paying bank that the total of 
the:checks presented,-as demanded: by ‘the 
presenting bank (e.g.,.as:noted on:the cash 
letter), equals the total value of the checks 
presented as-encoded in magnetic ink on-the 
MIGR’ lines: 6f the.checks/ (Warranties ‘on’ the 
accuracy:of'MiGR:encoding are contained) in 
UCC section: 4~209;) This;paragraph creates'a 
warranty.claim.on a-presenting bank. forthe 
amount.of.any exeess.settlement.made.on.the 
basis of.the amount stated in the.presenting 
bank's cash letter, plus expenses. For cash 
letters where’ the amount demanded is 
understated,’ the paying bank discharges its 
settlement obligation unter section 4~301°df 
the UCC:by paying -the:amountdemaniled in 
the cash-letter, but remains: liable for the 
amount by which.the.demand is.understated. 
If the amount demanded is understated, the 
presenting bank is nevertheless:liable‘for 
expenses in resolving the adjustment. 

(a) ‘Damages. This paragraph adapts for the 
new warranties in“$°229:34 (a), (b),-ant (¢) the 
damages provided'in' UGC: sections 4~207(c¢) 
and:4A+506(b). (See-définition of “interest 
compensation” :in3§ 229.2(nn).) 


cd. The: Commentary'to'$7229.36:is 


amended by atiding-a new paragraph (f) 
to reati-as'follows: 


Section.229.36.Presentment and‘Issuance of 
Checks 


* * * * * 


(f) Same-day settlement. 

This paragraph: provittes:that,.under-eertain 
conditions, a paying bank must settle with a 
presenting! bank for‘a-chetk- on the-same tay 
it receives‘ the. chek for:preseritment inorder 
to avail itself. ofthe:abilityttorreturn! the:cheek 


on its next-bankingday:untdersecttions4+301 
and.4=302’ofite UGC. .This paragraph.dees 
not apply.to.checks presented fon immediate 
payment.over.the counter. Settling for.a 
check under.this paragraph does not 
constitute final payment df the theck under 
the‘ UCC. This:paragraph does notsupersede 
or limit the rules-governing eollection-and 
return on chesks' through Federal Reserve 
Banks.:that-are.contained:insubpart-A of 
Regulation J. (12.CFR.part.210). 

To qualify formandatory same-day 
settlement, a°check must be preserited at a 
location of the paying’ bank designated by the 
paying’ bank’ for-same-day-settlement checks 
by 8:a:m..loval'time ‘6f that location: The 

designated:presentment tacation:must-be 

within the check praeessing region:consistent 
with the routing.number,printed.in.the.MICR 
line of the check. A paying bank that uses 
more than one routing number-associated 
with a single check processing region may 
designate one or more locations in‘that:¢heck 
processing:region:atewhichcchecks will: be 
aceepted: for:same+day:settlement,: but the 
paying. bank. must-accept.any checks-with-a 
routing number associated with that.check 
processing region-at each designated 
location. 

If the paying bank ‘does not designate.a 
presentment ' location, itmust-accept 
presentment for-same-day-settlement at any 
locationiidentifiediin §229.36(b),-i-e..atan 
address of:the-bank:associatec: with the 
routing number: of the:check,:at-any braneh:or 
head. office. if the bank. is-identified: on the 
check by-name.withaout.address,.orat.a 
branch, head-office, or other location 
consistent with the name and address.of the 
bank-on the theck if the-bank is. identified on 
the check by name and address. ‘A-paying 
bank and-a' presenting bank may-agree that 
checks:will be-accepted forsame-day 

ssettlement:atam:alternative location (e.g.,:at 
an intereept;processor)-or thatithe cut-off 
time.for same-day-settlement be-earlier or 
later than:8.a.m.localitime. 

In the-case of a check payable through a 
bank.but payable by.another. bank,. this 
paragraph does not-authorize direct 
"presentnrent’to' the*bank*by which the check 
is payable. The requirements of same-day 
ssettlementunder this paragraph:would-apply 
to therpayable+through-bank:to: whith:the 
checkiis:sent.for payment-or collection. 

Both, presenting banks. and: paying! banks 
will be held to a standard of good faith, as 
defined in § 229.2(mm). For example, 
designating presentment location for the 
primary purpose of discouraging banks from 
presenting checks for same-day séttlement 
might not*be considered: good faith onthe 
part oftthe paying baitk.‘Similarly presenting 
a large: volume ofchecke: without prior notice 
could: be.wiewed.as not meeting reasonable 
commercial:standards:of'fairdealing:and 
therefore.may not constitute, preserttment:in 
good faith. 

_If a.barik_presents a check in accordance 
with the.time and.location requirements for 
presentment unuer this paragraph, the paying 
bank either must séttle*fer the cheek:omthe 
business day.it receives the check without 
charging @ preseritment fee or must return the 
check-prior:to the time‘forsettiement? (This 
return-tleatiline:is:subject tocextension:untler 
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§ 229.30fc):) ‘Fhe:séttlement must'be in’ the 
form of a credit to an account designated'by 
the presenting bank at a Federal Reserve 
Bank {eg,, a’Fedwire:transfer). ‘Fhe 


"presenting- bank.may-agree'to aceept 


settlement in another form to which.the 
presenting bank agrees (e.g., credit to an 
account ofthe presenting bank-at the paying 
bank or debit to anvaccount of the paying 
bank:at:the, presenting bank). :The:settlement 
must occurby thecclosecoftFedwire:om the 
business:day-the:check:is:received bythe 
paying’ bank.‘ Under thecommon law tight of 
set-off, generally-a-settlement owed to-a 
presenting’ bank may be setoff by 
adjustments for previous’settlements with the 
presenting bank. (See also*$§’229:34{c) and 
229:30(é).) 

A paying bank may require’ that checks 
presented to it for same-daysettlement be 
separately sorted from: other forward- 
collection.checks it receives-asza collecting 
bank or paying bank or.returned.checks it 
receives as a returning bank or depositary 
bank.‘if a*bank that provides check collection 
services.to another bank receives.unsorted 
checks'from that bank that include checks’ for 
which it is.the,paying bank and.that: would 
otherwise meet the requirements for same- 
day settlement underthis section,:the 
collecting bank receiving the unsorted checks 
may-charge:atfee:for handling those checks 
and need not make settlement in accordance 
with this paragraph. In the case of sorted 
‘checks received by that-collecting bank from 
another bank containing only:theeks for 
which that collecting bank is the paying bank 
and which meet'the requirements ‘for same- 
day settlement under this: paragraph, that 
collecting-bank-may:not charge:a fee! for 
handling: those:checks-ant-must make 
settlement in accordance with this paragraph. 

‘Theremay:be:certain‘ business days:that 
aremot. banking days for the:paying' bark. 
-Some:paying. banks may continue'to-aceept 
presentment.of cheéks.onssuch days (eg..by 
opening their back.office.operations or by 
accepting.presentment-at a-night depository 
or at any intercept,processor) and to settle for 
the checks. In.other.cases, a, paying bank may 
be unable to accept preseritment of checks on 
such’a day, or may be:able'to-accept 
presentment’ but not’settle for the checks.’ In 
these cases, ifthe paying bank has closed 
voluntarily: on‘ that: day-and: cheéks are 
presentetkor déliveret:toithe paying bankas 
required by:paragraph; (f}(1)cof:this:section, 
the paying: bank must settle for the checks! by 
its next.banking day-and.must.pay: interest 
compensation,as.defined in,§ 229.2{nn),.to 
the.presenting bank for the value.of the:float 
associated with the check. 


ee. TheiGommentary to '§°229:38:is 
amended’ by revising the'last seritence of 
the first paragraph df:paragraph' (a) as 
follows: 


Section'229.38 Liability 


(a) Standard of care; liability; measure of 
damages. 

* ** "Phe standardof-care’is’similar to the 
standard impesed*by UCC-sections‘1=203:and 
4-103(a) anti:includes-aduty'to-act im-goeed 
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faith, as defined in § 229.2(mm) of this 
. regulation. 
f. The Commentary to § 229.39 is 
amended by adding a new paragraph (e) 
as follows: 


Section 229.39 Insolvency of Bank 
* * + * * 

(e) Preference against presenting bank. 
This paragraph gives a paying bank a 
preferred claim against a closed presenting 
bank in the event that the presenting bank 
does not reimburse the paying bank for 
adjustments for a settlement made by the 
paying bank in excess of the value of the 
checks presented. 

By order of the Board of Governors of the 
Federal Reserve System, January 30, 1991. 
William W. Wiles, 

Secretary of the Board. 
[FR Doc. 91-2608 Filed 2-5-91; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Parts 21 and 23 
[Docket No. 079CE, Notice No. 23-ACE- 
50S] 


Special Conditions; Swearingen Model 
S$J-30 Airplane 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed special 
conditions; Supplemental notice. 


SUMMARY: By means of Notice No. 23- 
ACE-50 (55 FR 5014, February 13, 1990) 
the FAA proposed special conditions for 
the Swearingen Model SA-30 (the 
applicant has since changed the 
designation to SJ-30) airplane and 
invited public comment. Comments were 
received from the applicant and from 
one foreign civil airworthiness authority. 
The FAA has considered the comments 
and has determined that certain changes 
to the proposed special conditions are 
necessary. The nature of the changes is 
such that a supplemental notice and an 
additional comment period are in order. 
This supplemental notice proposes 
changes and additions to the special 
conditions proposed by Notice No. 23— 
ACE-50; the Administrator considers 
these proposed changes and additions 
necessary to establish a level of safety 
equivalent to the airworthiness 
standards applicable to these airplanes. 
DATES: Comments must be received on 
or before March 7, 1991. 

ADDRESSES: Comments on this 
supplemental notice may be mailed in 
duplicate to: Federal Aviation 
Administration, Assistant Chief 


Counsel, ACE-7, Attention: Rules 
Docket Clerk, Docket No. 079CE, Room 
No. 1558, 601 E. 12th Street, Kansas City, 
Missouri 64106. All comments must be 
marked: Docket No. 079CE. Comments 
may be inspected in the Rules Docket 
weekdays, except Federal holidays, 


_ between 7:30 a.m. and 4 p.m. 


FOR FURTHER INFORMATION CONTACT: 
Norman R. Vetter, Aerospace Engineer, 
Standards Office (ACE-110), Small 
Airplane Directorate, Aircraft 
Certification Service, Federal Aviation 
Administration, Room 1544, 601 East 
12th Street, Kansas City, Missouri 64106; 
telephone (816) 426-5688. 


SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of these 
special conditions by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket or 
notice number and be submitted in 
duplicate to the address specified 
above. All communications received on 
or before the closing date for comments 
specified above will be considered by 
the Administrator before taking further 
rulemaking action on this supplemental 
notice. Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must include a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 079CE.” The postcard will be 
date stamped and returned to the 
commenter. The proposals contained in 
this notice may be changed in light of 
the comments received. All comments 
received will be available, both before 
and after the closing date for comments, 
in the rules docket for examination by 
interested parties. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 


Background 


On October 8, 1986, Swearingen 
Engineering and Technology, Inc., 1234 
99th Street, San Antonio, Texas 78214, 
made application for normal category 
type certification of its Model SJ-30 
airplane, a six-to-eight place, all metal, 
low-wing, T-tail, twin turbofan engine- 
powered monoplane with fully enclosed 
retractable landing gear. The SJ-30 is 
capable of Mach .78+ performance, and 
has engines mounted aft on the fuselage. 


Type Certification Basis 


Type certification basis of the Model 
SJ-30 airplane is: FAR 23, effective 
February 1, 1965, through amendment 
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23-33, dated August 11, 1986; FAR 36, 
effective December 1, 1969, through 
amendment 36-12 dated August 1,.1981 
for amendment effective on date of 
testing); SFAR 27 dated February 1, 
1974, through amendment 27-5 dated 
January 1, 1984; exemptions, if any; and 
any special conditions that may result 
from this rulemaking action. 


Discussion of Comments 


Protection from Lightning and High 
Energy Radiated Electromagnetic Fields 


This proposal was based upon the 
type design of the SJ-30 including an 
electronic engine control system. The 
applicant has deleted the electronic 
engine control system and requests that 
this proposed special condition be 
deleted. The FAA agrees; final special 
conditions will not include this 
requirement. 


Cockpit Evacuation of Noxious/Toxic 
Fumes 


One commenter states that the use of 
the expression “noxious/toxic fumes” 
instead of “smoke” goes beyond the 
level of safety intended by part 23 
airworthiness standards. The FAA 
agrees and proposes to change 
“noxious/toxic fumes” to read “smoke”. 


Stability Augmentation and Automatic 
and Power Operated Systems 


One commenter stated that it is. 
anomalous to require, for these systems, 
a warning (e.g:, aural) not requiring the 
pilot's attention when other warning 
systems (e.g., fire warning) make use of 
visual warnings. The FAA disagrees. 
The need for a warning for stability 
augmentation and automatic/powered 
flight control systems is more crucial 
than the need for warnings for systems 
(e.g., fire warning) that make use of 
visual indicators. This special condition 
will be adopted as proposed. 


Takeoff Speeds 


One commenter “queried whether it is 
appropriate to impose the Vy concept 
on such a small aircraft” and suggests 
the safety intent of the proposal could 
be better achieved by conducting . 
takeoff abuse tests after issuing suitable 
guidance material. The FAA disagrees; 
our policy is to not issue guidance 
material for special conditions. The 
proposed special condition is a more 
direct and appropriate method of 
dealing with the issue and will be 
adopted as proposed. 


Accelerate-Stop Distance 


Both commenters contend that the 
proposed special condition, which is 
similar to part 25 standards, is 
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controversial and too stringent for the 
Sj-30. The FAA agrees and this 
supplemental notice proposes a revised 
version of this special condition. 


Proposed Special Condition Nos. 2, 4-8, 
10, 11, 14-25 


No comments were received regarding 
these proposals and they will, therefore, 
be adopted as proposed. 

The applicant questions whether the 
standards in part 23 concerning stall 
characteristics and stall warnings are 
appropriate for an airplane such as the 
Sj-30. The FAA has re-evaluated these 
subjects. In order to maintain 
consistency with the stall warning 
requirements and the level of safety 
previously applied to other jet powered 
small airplanes, it is appropriate to 
specify the conditions under which level 
flight, turning flight, and accelerated 
entry stall characteristics should be 
demonstrated. Current rules contained 
in part 23 did not envisage this type of 
airplane with the associated high thrust- 
to-weight ratio. Special conditions are 
proposed to define stall characteristics 
demonstrations. 

Advisory Circular AC :23-8A provides 
guidelines for the application of the stall 
warning requirements currently 
specified in §-23.207(c). On recent 
certification programs, the FAA has 
recognized the problems associated with 
showing literal compliance with 
§ 23.207(c) when airplanes with high 
thrust-to-weight ratios are being 
evaluated. Current rules contained in 
part 23 did not envisage this type of 
airplane and the associated stall 
warning considerations. This issue was 
discussed during the Small Airplane 
Airworthiness Review Conference held 
in St. Louis, Missouri, during the week of 
October 22-26, 1984, at which it was 
concluded that § 23.207(c) required 
revision to properly address this 
condition. Previous guidance relating to 
this matter was provided in FAA Order 
8110.7 and AC 23-8. The service history 
of numerous airplanes that were 
certified using this earlier guidance, 
which is similar to that proposed for this 
special condition, has been satisfactory. 
A special condition is proposed to 
specify appropriate requirements for 
stall warning. 


List of Subjects in 14 CFR Parts 21 and 
23 


Aircraft, Air transportation, Aviation 
safety, and Safety. 

The authority citation for these 
proposed special conditions is-as 
follows: 


Authority: Secs. 313{a), 601, and 603 of the 
Federal Aviation Act of 1958; as amended (49 


U.S.C. 1354{a), 1421, and 1423) 49 U.S.C. 
106(g); 14 CFR'21.16 and 21.17; and:14 CFR 
11.28 and 11.29{b). 


The Proposed Special Conditions 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes the following changes and 
additions to the special conditions 
proposed in Notice No. 23-ACE-50: 

1. Protection from Lightning and High 
Energy Radiated Electromagnetic Fields 

Deleted, 

3. Cockpit Evacuation of Smoke 

In the absence of specific 
requirements for evacuating smoke from 
the cockpit, the following applies: 

The ventilating air in the flight crew 
and passenger compartments must be 
free of harmful or hazardous 
concentrations of gases and vapors in 
normal operations and in the event of a 
reasonably probable failure or 
malfunction of the ventilation, heating, 
pressurization, or other system and 
equipment. 

If the accumulating of hazardous 
quantities of smoke in the cockpit area 
is reasonably probable, the evacuation 
of such smoke must be readily 
accomplished starting with full cockpit 
pressurization and without 
depressurizing beyond safe limits. 

13. Accelerate-Stop Distance. 

In the absence of specific accelerate- 
stop distance requirements, the 
following apply: 

(a) The accelerate-stop distance is the 
sum of the distances necessary to: 

(1) Accelerate the airplane from a 
standing start to Vey with all engines 
operating; ; 

(2) Accelerate the airplane from V¢r to 
Vi, assuming that the critical engine 
fails at Vey; and 

(3) Come to a full stop from the point 
at which V; is reached assuming that, in 
the case of engine failure, the pilot has 
decided to stop as indicated by 
application of the first retarding means 
at the speed V:. 

(b) Means other than wheel brakes 
may be used to determine the 
accelerate-stop distance if that means: 

(1) Is safe and reliable; 

(2) Is used so that consistent results 
can be expected under normal operating 
conditions; and 

(3) Is such that exceptional skill is not 
required to control the airplane. 

(c) The landing gear must remain 
extended throughout the accelerate-stop 
distance. 

26. Wings Level Stall. 

Instead of compliance with § 23.201 
(e) and {f), the following apply: 

(a} The-roll occurring between the 
stall and the completion of the recovery 
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may riot exceed approximately 20 
degrees. 

(b) Compliance with the requirements 
of this section-must be shown with: 

(1) Power— 

(i) Off; and 

(ii) The thrust necessary to maintain 
level flight at 1.6 Vs: (where Vs: 
corresponds to the stalling speed with 
flaps in the approach position, the 
landing gear retracted, and maximum 
landing weight). 

(2) Flaps and landing gear in any 
likely combination of positions. 

(3) Trim at 1.4 Vs; or at the minimum 
trim speed, whichever is higher. 

(4) Representative weights. within the 
range for which certification ‘is 
requested. 

(5) The most adverse center of gravity 
for recovery. 

27. Turning Flight and Accélerated 
Stalls. 

Instead of compliance with 
§ 23.203({c), the following apply: 

Compliance with the requirements of 
this section must be shown with: 

(a) The thrust necessary to maintain 
level flight at 1.6 Vs: (where Vs: 
corresponds to the stalling speed with 
flaps in the approach position, the 
landing gear retracted, and maximum 
landing weight). 

(b) Flaps and landing gear in any 
likely combination of positions. 

(c) Trim at 1.4 Vs: or at the minimum 
trim speed, whichever is higher. 

(d) Representative weights within the 
range for which certification is 
requested. 

(e) The most adverse center of gravity 
for recovery. 

28. Stall Warning. 

Instead of compliance with 
§ 23.207(c), the following apply: 

(a) The stall warning must begin at a 
speed exceeding the stalling speed by 
not less than five knots. For stalls where 
the pitch control reaches the stop 
without uncontrollable downward 
pitching motion (i.e., minimum steady 
speed), a lesser margin .is acceptable if 
the stall warning has enough clarity, 
duration, distinctiveness or similar 
properties. 

(b) The stall warning margin must not 
be above a speed at which warning 
would become objectionable in the 
normal operating range {i.e., adequate 
maneuvering capability exists prior to 
stall warning to conduct normal 
maneuvers). 


BEST COPY AVA 





Issued in Kansas City, Missouri on January 
25, 1991. 


Barry D. Clements,. 


Manager, Small Airplane Directorate, 
Aircraft Certification Service. 


[FR Doc. 91-2779 Filed 2-5-91; 8:45 am] 
BILLING CODE 4910-13-m 


14 CFR Part 71 
(Airspace Docket No. $-ASO-32] 


Proposed Revision of Transition Area, 
Fayette, AL 


AGENCY: Federal Aviation 
Administration (FAA}, DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to revise 
the Fayette, AL, transition area. The 
arrival area extension would be 
realigned to conform to the flight path 
flown by instrument flight rules (IFR) 
aircraft executing the non-directional 
radio beacon (NDB) standard instrument 
approach procedure (SEAP) to Runway 
18 at Richard Arthur Field. Also, the 
basic radius of the transition area would 
be expanded from 6.5 to 9.5 miles of the 
airport in order to provide controlled 
airspace for IFR aircraft flying diverse 
departure routes. 

DATES: Comments must be received on 
or before: March 11, 1991. 

ADDRESSES: Send comments on the 
proposat im triplicate to: Federal 
Aviation Administration, ASO-530, 
Manager, System Management Branch, 
Docket No. $0-ASO-32, P.O. Box 20636, 
Atlanta, Georgia 30320. 

The official docket may be examined 
in the Office of the Assistant Chief 
Counsel for Southern Region, room 652, 
3400 Norman Berry Drive, East Point, 
Georgia 30344; telephone (404) 763-7646. 
FOR FURTHER INFORMATION CONTACT: 
James G. Walters, Airspace Section, 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta, 
Georgia 30320; telephone (404) 763-7646. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overalt 
regulatory, aeronautical, economic, 


environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted im triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped posteard on which the 
following statement is made: 
“Comments to Airspace Docket No. 90— 
ASO-32." The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before the specified closing 
date for comments will be considered 
before taking action on the proposed 
rule. The proposal contained in this 
notice may be changed in the light of 
comments received. AH comments 
submitted will be available for 
examination in the Office of the 
Assistant Chief Counsel for Southern 
Region, room 652, 3400 Norman Berry 
Drive, East Point, Georgia 30344, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 
Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking {NPRM} 
by submitting a request to the Federal 
Aviation Administration, Manager, 
System Management Branch (ASO-530), 
Air Traffic Division, P.O. Box 20636, 
Atlanta, Georgia 30320. Communications 
must identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2A which 
describes the application procedure. 


The Propasal 


The FAA is. considering an 
amendment to § 71.181 of part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to revise the Fayette, AL 
transition area. This proposed action 
would realign the arrival area extension 
north of the airport to more closely 
conform to the flight path being flown by 
IFR aircraft executing the NDB Runway 
18 SIAP. Additionally, the basic radius 
of the transition areea would be 
increased from 6.5 to 9.5 miles of 
Richard Arthur Field to provide 
controlled airspace for IFR aireraft 
flying diverse departure routes. Section 
71.181 of part 81 of the Federal Aviation 
Regulations was published in FAA 
Handbook 7400.6G. dated September 4, 


1998. 
The FAA has determined that this 
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proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to. 
keep them operationally current. It, 
therefore, (1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, transition areas. 
The Proposed Amendment 
Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 


71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follews: 


Authority: 49 U.S.C. 1348{a), 1354fa), 1570: 
Executive Order 10654; 49 U.S.C. 106fg)} 
(Revised Public Law 97-449, January 12, 
1983); 14 CFR 11.69. 


§71.181 [Amended} 


2. Section 71.181 is amended as 
follows: 


Fayette, AL [Revised] 


That airspace extending upward from 700 
feet above the surface within a 9.5-mile 
radius of Richard Arthur Field Airport (fat. 
33° 43’ 00’N., long. 87° 48' 30’ W.); within 3.5 
miles each side of the 357° bearing from the 
Fayette NDB (lat. 33° 42° 52”N., long 87° 48° 
49’ W.}, extending from the 9.5-mile radius 
area to 11.5 miles north of the NDB. 

Issued in East Point, Georgia, on January 7. 
1991. 


Don Cass, 

Acting Manager, Air Traffie Division, 
Southern Region. 

[FR Doc. 91-2765 Filed. 2-5-91; &45 am} 
BILLING CODE 4910-13-M 





Federal Register / Vol. 56, No. 25 / Wednesday, February 6, 1991 / Proposed Rules 


UNITED STATES INFORMATION 
AGENCY 


22 CFR Part 521 


implementation of the Program Fraud 
Civili Remedies Act 


AGENCY: United States Information 
Agency. 
ACTION: Notice of proposed rule. 


summary: The U.S. Information Agency 


is issuing proposed regulations to 
implement the Program Fraud Civil 
Remedies Act of 1986. The regulations 
will establish administrative procedures 
for imposing the statutorily authorized 
civil penalties and assessments against 
any person who makes, submits, or 
presents or causes to be made, 
submitted or presented a false, fictitious 
or fradulent claim or written statement 
to the U.S. Information Agency. 

DATES: Comments on the rule will be 
accepted until April 8, 1991. All written 
communications received on or before 
the closing date will be considered by 
the Agency before taking action on a 
final rule. 

ADDRESSES: Interested persons are 
invited to submit written comments or 
relevent views to: Richard S. Werksman, 
Assistant General Counsel, Office of the 
General Counsel, room 700, United 
States Information Agency, 301 4th 
Street, SW., Washington, DC. 20547. 
.FOR FURTHER INFORMATION CONTACT: 
Richard S. Werksman, Assistant 
General Counsel, Office of the General 
Counsel, room 700, United States 
Information Agency, 301 4th Street, SW., 
Washington, DC. 20547, (202) 619-6975. 
SUPPLEMENTARY INFORMATION: 


I. Background 


This proposed rule is issued pursuant 
to the Program Fraud Civil Remedies 
Act of 1986, Public Law 99-590, codified 

at 31 U.S.C. 3801-3812. 

The Act establishes administrative 
remedies for imposing civil penalties 
and assessments against any person 
who makes a false claim or false written 
statement to the Federal Government in 
an amount less than $150,000. This 
remedy applies to any person who 
knowingly submits or causes to be 
submitted a false claim or statement to 
the Federal Government. Such person 
may be held liable for a penalty of up to 
$5,000 per claim or statement. In certain 
cases, in which the Government has 
paid the false claim the person may also 
be subject to an assessment of up to 
double the amount falsely claimed. 

This action will not have a significant 
economic impact on a substantial 


number of small entities; does not 
constitute a “major rule” under 
Executive Order No. 12291; and is not 4 
major Federal action significantly 
affecting the quality of the human 


environment. 


II. Special Considerations Abroad 


Where a party, witness or material 
evidence in a proceeding under these 
regulations is located abroad, the 
investigating official, reviewing offical 
of ALJ, as the case may be, many adjust 
the provisions below for service, filing of 
documents, time limitations and related 
matters to meet special problems arising 
out of that location. 


List of Subjects in 22 CFR Part 521 


Administrative practice and 
procedure, Claims, Fraud, Penalties. 


For the reasons set forth in the 
preamble, it is proposed to amend title 
22 chapter V, of the CFR to add a new 
part 521 to read as follows: 


PART 521—IMPLEMENTATION OF THE 
PROGRAM FRAUD CIVIL REMEDIES 
ACT 


Sec. 

521.1 Basis and Purpose. 

521.2 - Definitions. 

521.3 Basis for civil penalties and 
assessments. 

521.4 Investigation. 

521.5 Review by the reviewing official. 

521.6 Prerequisites for issuing a complaint. 

521.7. Complaint. 

521.8 Service of complaint. 

521.9 Answer. 

521.10 Default upon failure to file an 
answer. 

521.11 Referral of complaint and answer to 
the ALJ. 

521.12 Notice of hearing. 

521.13 Parties to the hearing. 

521.14 Separation of functions. 

521.15 Ex parte contacts. 

521.16 Disqualifications of reviewing official 
or ALJ. 

521.17 Rights of parties. 

521.18 Authority of the ALJ. 

521.19 Prehearing conferences. 

521.20 Disclosure of documents. 

521.21 Discovery. 

521.22 Exchange of witness lists, statements 
and exhibits. 

521.23 Subpoenas for attendance at hearing. 

521.24 Protective order. 

521.25 Fees. 

521.26 Form, filing and service of papers. 

521.27. Computation of time. 

521.28 Motions. 

521.29 Sanctions. 

521.30 The hearing and burden of proof. 

521.31 Determining the amount of penalties 
and assessments. 

521.32 Location of hearing. 

521.33 Witnesses. 

521.34 Evidence. 

521.35 The record. 


Sec. 

521.36 
521,37 
521.38 


Post-hearing briefs. 

Initial decision. 

Reconsideration of initial decision. . 
521.39 Appeal to USIA Director. 


521.40 Stays ordered by the Department of 
Justice. 


521.41 Stay pending appeal. 

521.42 Judicial review 

521.43. Collection of civil penalties and 
assessments. 

521.44 Right to administrative offset. 

521.45 Deposit in Treasury of United States. 

521.46 Compromise or settlement. 

521.47 Limitations. 


Authority: 22 U.S.C. 2658; 31 U.S.C. 3801- 
3812. 


§ 521.1 Basis and purpose. 


{a) Basis. This part implements the 
Program Fraud Civil Remedies Act of 
1986, Public Law 99-509, sections 6101- 
6104, 100 Stat. 1874 (October 21, 1986), 
codified at 31 U.S.C. 3801-3812. The Act 
requires each authority head to 
promulgate regulations necessary to 
implement the provisions of the statute. 
(31 U.S.C. 3809). 

(b) Purpose. This part— 

(1) Establishes administrative 
procedures for imposing civil penalties 
and assessments against persons who 
make, submit, or present, or cause to be 
made, submitted, or presented, false, 
fictitious, or fraudulent claims or written 
statements to the United States 
Information Agency or to its agents, and 

(2) Specifies the hearing and appeal 
rights of persons subject to allegations 
of liability for such penalties and 
assessments. 


§ 521.2 Definitions. 


ALJ means an Administrative Law 
Judge in U.S.LA. appointed pursuant to 5 
U.S.C. 3105 or detailed to U.S.LA. 
pursuant to 5 U.S.C. 3344. 

Benefit means, in the context of 
“statement”, anything of value, 
including but not limited to any 
advantage, preference, privilege, license, 
permit, favorable decision, ruling, status, 
or loan guarantee. 

Claim means any request, demand, or 
submission— 

(a) Made to USIA for property, 
services or money (including money 
representing grants, loans, insurance or 
benefits); 

(b) Made to a recipient of property. 
services or money from USIA, or to a 
party to a contract with USIA— 

(1) For property or services if the 
United States— 

(i) Provided such property or services; 

(ii) Provided any portion of the funds 
for the purchase of such property or 
services; or 





(iii) Will reimburse such recipient or 
party for the purchase of such property 
or services; or 

(2) For the payment of money 
(including money representing grants, 
loans, insurance, or benefits) if the 
United States— 

(i) Provided any portion of the money 
requested or demanded; or 

(ii) Will reimburse such recipient or 
party for any portion of the money paid 
on such request or demand: or 

(c) Made to USIA which has the effect 
of decreasing an obligation te pay or 
account for property, services, or money. 

Complaint means the administrative 
complaint served by the reviewing 
official on the defendant under § 521.7. 

Defendant means any person alleged 
in a complaint under § 521.7 to be liable 
for a civil penalty or assessment under 
§ 521.3. 

Director means Director of the United 
States Information Agency. 

Government means the United States 
Government. 

Individual means a natural person. 

Initial decision means the written 
decision of the AL} required by § 521.10 
or § 521.37, and includes a revised initial 
decision issued following a remand or a 
motion for reconsideration. 

Investigating Official means the 
Inspector General for USIA or an officer 
or employee of the Office of Inspector 
General designated by the Inspector 
General and serving in a position for 
which the rate of basic pay is not less 
than the minimum rate of basic pay for 
grade GS-16 under the General 
Schedule. 

Knows or has reason to know, means 
that a person, with respect to a claim or 
statement— 

(a) Has the actual knowledge that the 
claim or statement is false, fictitious, or 
fraudulent; 

(b) Acts in deliberate ignorance of the 
truth or falsity of the claim or statement; 
or 

(c) Acts in reckless disregard of the 
truth or falsity of the claim or statement. 

Makes, wherever it appears, shall 
include the terms presents, submits and 
causes to be made, presented, or 
submitted. As the context requires, 
making or made shall likewise include 
the corresponding forms of such terms. 

Person means any individual, 
partnership, corporation, association, or 
private organization and includes the 
plural of that term. 

Representative means an attorney 
who is a member in good standing of the 
bar of any State, Territory, or 
possession of the United States or the 
District of Columbia or the 
Commonwealth of Puerto Rico. 


Reviewing official means the General 
Counsel of USIA or his designee who is: 

(a) Not subject to supervision by, or 
required to report to, the investigating 
official; 

(b) Not employed in the organizational 
unit of USIA in which the investigating 
official is employed; and 

(c} Is serving in a position for which 
the rate of basic pay is not less than the 
minimum rate of basic: pay for grade 
GS—16 under the General Schedule. 

Statement means any representation, 
certification, affirmation, document, 
record, or accounting or bookkeeping 
entry made— 

(a) With respect to a claim or to 
obtain the approval or payment of a 
claim (including relating to eligibility to 
make a claim); or 

(b) With respect to (including relating 
to eligibility for)— 

(1) A contract with, or a bid or 
proposal for a contract with; or 

(2) A grant, loan, or benefit from, 
USIA, or any State, political subdivision 
of a State, or other party, if the United 
States.Government provides any portion 
of the money or property under such 
contract or for such grant, loan, or 
benefit, or if the Government will 
reimburse such State, political 
subdivision, or party for any portion of 
the money or property under such 
contract or for such grant, loan, or 
benefit. 

U.S.LA. means the United States 
Information Agency. 


§ 521.3 Basis for civif penalties and 
assessments. 

(a) Claims. (1) Any person who makes 
claim that the person knows or has 
reason to know— 

(i) Is false, fictitious, or fraudulent; 

(ii) Includes or is supported by any 
written statement which asserts a 
material fact which is false, fictitious, or 
fraudulent: 

(iii) Includes or is supported by any 
written statement that— 

(A) Omits a material fact; 

(B) Is false, fictitious, or fraudulent as 
a result of such omission; and 

(C} Is a statement in which the person 
making such statement has a duty to 
include such material fact; or 

{iv) Is for payment for the provision of 
property or services which the person 
has not provided as claimed; shall be 
subject, in addition to any other remedy 
that may be prescribed by law, to a civil 
penalty of not more than $5000 for each 
such claim. 

(2) Each voucher, invoice; claim form, 
or other individual request or demand 
for property, services, or money 
constitutes a separate claim. 
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(3) A claim shell be considered made 
to'USIA, a recipient, or party when such 
claim is actually made to an agent, fiscal 
intermediary, or other entity, including 
any State or political subdivision —~ 
thereof, acting for or on behalf of USIA 
or such recipient or party. 

(4) Each claim for property, services, 
or money is subject to a civil penalty 
regardless of whether such property, 
services, or money is actually delivered 
or paid. 

(5) If the Government has made any 
payment (including transferred property 
or provided services] on a claim, a 
person subject to a civil penalty under 
paragraph (a)(1) of this section shalf 
also be subject to an assessment of not 
more than twice the amount of such 
claim or that portion thereof that is . 
determined to be in violation of 
paragraph fa)(1) of this section. Such 
assessment shall be in lieu of damages 
sustained by the Government because of 
such claim. 

(b) Statement. (1) Any person who 
makes, a written statement that— 

(i} The person knows or has reason to 
know— 

(A) Asserts a material fact which is 
false, fictitious, or fraudulent; or 

(B) Is false, fictitious, or fraudulent 
because it omits a material fact that the 
person making the statement has a duty 
to include in such statement; and - 

(ii) Contains or is accompanied by an 
express certification or affirmation of 
the truthfulness and accuracy of the 
contents of the statement, shall be 
subject, in addition to any other remedy 
that may be prescribed by law, to a civil 
penalty of not more than $5,000 for each 
such statement. 

(2) Each written representation, 
certification, or affirmation constitutes a 
separate statement. 

(3) A statement shall be considered 
made to USIA when such statement is 
actually made to an agent, fiscal 
intermediary, or other entity, including 
any State or political subdivision 
thereof, acting for or on behalf of USIA. 

(c). No proof of specific intent to 
defraud is required to establish liability 
under this section. 

(d) In any case in which it is 
determined that more than one person is 
liable for making a claim or statement 
under this section, each such person 
may be held liable for a civil sanaies 
under this section. 

{e} In any case in which it is 
determined that more than one person is 
liable for making a claim under this 
section on which the Government has 
made payment (including transferred 
property or provided services), an 
assessment may be imposed against any 
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such person or jointly and severally 
against any combination of such 
persons. 


§ 521.4 Investigation. 


(a) If an investigating official 
concludes that a subpoena pursuant to 
the authority conferred by 31 U.S.C. 
3804(a) is warranted— 

(1} The subpoena so issued shall 
notify the person to whom it is 
addressed of the authority under which 
the subpoena is issued, and shall 
identify the records or documents 
sought; 

(2) The investigating official may 
designate a person to act on his or her 
behalf to receive the documents sought; 
and 

(3) The person receiving such 
subpoena shall be required to tender to 
the investigating official or the person 
designated to receive the documents a 
certification that the documents sought 
have been produced, or that such 
documents are not available and the 
reasons therefore, or that such 
documents, suitably identified, have 
been withheld based upon the assertion 
of an identified privilege. 

(b) If the investigating official 
concludes that an action under the 
Program Fraud Civil Remedies Act may 
be warranted, the investigating official 
shall submit a report containing the 
findings and conclusions of such 
investigation to the reviewing official. 

(c) Nothing in this section shall 
preclude or limit an investigating 
official’s discretion to refer allegations 
directly to the Department of Justice for 
suit under the False Claims Act or other 
civil relief, or to defer or postpone a 
report or referral to the reviewing 
official to avoid interference with a 
criminal investigation or prosecution. 

(d) Nothing in this section modifies 
any responsibility of an investigating 
official to report violations of criminal 
law to the Attorney General. 


§ 521.5 Review by the reviewing official. 

(a) If, based on the report of the 
investigating official under § 521.4{b}, 
the reviewing official determines that 
there is adequate evidence to believe 
that a person is liable under § 521.3 of 
this part, the reviewing official shall 
transmit to the Attorney General a 
written notice of the reviewing official’s 
intention to issue a complaint under 
§ 521.7. 

(b) Such notice shall inclhude— 

(1) A statement of the reviewing 
official’s reasons for issuing a complaint; 

(2) A statement specifying the 
evidence that supports the allegations of 
liability; 


(3) A description of the claims or 
statements upon which the allegations 
of liability are based; 

(4) An estimate of the amount of 
money or the value of property, services, 
or other benefits requested or demanded 
in violation of § 521.3 of this part; 

(5) A statement of any exculpatory or 
mitigating circumstances that may relate 
to the claims or statements known by 
the reviewing official or the 
investigating official; and 

(6} A statement that there is a 
reasonable prospect of collecting an 
appropriate amount of penalties and 
assessment. 


§ 521.6 Prerequisites for issuing a 
compiaint. 

(a) The reviewing official may issue a 
complaint under § 521.7 only if: 

(1) The Department of Justice 
approves the issuance of a complaint in 
a written statement described in 31 
U.S.C. 3863{b}(1)}; and 

(2) In the case of allegations of 
liability under § 521.3{a) with respect to 
a claim, the reviewing official 
determines that, with respect to such 
claim or a group of related claims 
submitted at the same time such claim is 
submitted (as defined in paragraph (b) 
of this section), the amount of money or 
the value of property or services 
demanded or requested in violation of 
§ 521.3({a) does not exceed $150,000. 

(b} For the purpose of this section, a 
related group of claims submitted at the 
same time shall include only those 
claims arising from the same transaction 
(e.g., grant, loan, application, or 
contract) that are submitted 
simultaneously as part of a single 
request, demand, or submission. 

(c) Nothing in this section shall be 
construed to limit the reviewing 
official’s authority to join in a single 
complaint against a person's claims that 
are unrelated or were not submitted 
simultaneously, regardless of the 
amount of money, or the value of 
property or services, demanded or 
requested. 


§ 521.7 Complaint. 

(a) On or after the date the 
Department of Justice approves the 
issuance of a complaint in accordance 
with 31 U.S.C. 3803(b)(1), the reviewing 
official may serve a complaint on the 
defendant, as provided im § 521.8. 

(b) The complaint shall state: 

(1) Allegations of liability against the 
defendant including the statutory basis 
for liability, an identification of the 
claims or statements that are the basis 
for the alleged liability, and the reasons 
why liability allegedly arises from such 
claims or statements; 


(2) The maxinrum amount of penalties 
and assessments for which the 
defendant may be held liable; 

(3) Instructions for filing an answer to 
request a hearing, including a specific 
statement of the defendant's right to 
request a hearing by filing an answer to 
be represented by a representative; and 

{4} That failure to file an answer 
within 30 days of service of the 
complaint will result in the imposition of 
the maximum amount of penalties and 
assessment without right to appeal, as 
provided in § 521.10. 

(c) At the same time the reviewing 
official serves the complaint, he or she 
shall serve the defendant with a copy of 
these regulations. 


§521.8 Service of complaint. 


(a) Service of a complaint must be 
made by certified or registered mail or 
by delivery in any manner authorized by 
rule 4(d) of the Federal Rules of Civil 
Procedure. Service is complete upon 
receipt. 

(b) Proof of service, stating the name 
and address of the person on whom the 
complaint was served, and the manner 
and date of service, may be made by: 

(1) Affidavit of the individual serving 
the complaint by delivery; 

(2) A United States Postal Service 
return receipt card acknowledging 
receipt; or 

(3) Written acknowledgment of receipt 
by the defendant or the defendant's 
representative. 


§521.9 Answer. 

(a} The defendant may request a 
hearing by filing an answer with the 
reviewing official within 30 days of 
service of the int. An answer 
shall be deemed to be a request for 
hearing. 

(b) In the answer, the defendant: 

(1) Shall admit or deny each of the 
allegations of liability made in the 
complaint; 

(2) Shall state any defense on which 
the defendant intends to rely; 

(3) May state any reasons why the 
defendant contends that the penalties 
and assessments should be less than the 
statutory maximum; and 

(4) Shall state the name, address, and 
telephone number of the person 
authorized by the defendant to act as 
defendant's representative, if any. 

(c} If the defendant is unable to file an 
answer meeting the requirements of 
paragraph (b) of this section within the 
time provided, the defendant may, 
before the expiration of 30 days from 
service of the complaint, file with the 
reviewing official a general answer 
denying liability and requesting a 
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hearing, and a request for an extension 
of time within which to file an answer 
meeting the requirements of paragraph 
(b) of this section. The reviewing official 
shall file promptly with the ALJ the 
complaint, the general answer denying 
liability, and the request for an 
extension of time as provided in 

§ 521.11. For good cause shown, the ALJ 
may grant the defendant up to 30 
additional days within which to file an 
answer meeting the requirements of 
paragraph (b) of this section. 


§521.10 Default upon failure to file an 
answer. 

(a) If the defendant does not file an 
answer within the time prescribed in 
§ 521.9(a), the reviewing official may 
refer the complaint to the ALJ. 

(b) Upon the referral of the complaint, 
the ALJ shall promptly serve on 
defendant in the manner prescribed in 
§ 521.8, a notice that an initial decision 
will be issued under this section. 

{c) The AL] shall assume the facts 
alleged in the complaint to be true, and, 
if such facts establish liability under 
§ 521.3, the ALJ shall issue an initial 
decision imposing the maximum amount 
of penalties and assessments allowed 
under the statute. 

(d) Except as otherwise provided in 
this section, by failing to file a timely 
answer, the defendant waives any right 
to further review of the penalties and 
assessments imposed under paragraph 
(c) of this section, and the initial 
decision shall become final and binding 
upon the parties 30 days after it is 
issued. 

(e) If, before such an initial decision 
becomes final, the defendant files a 
motion with the ALJ seeking to reopen 
on the grounds that extraordinary 
circumstances prevented the defendant 
from filing an answer, the initial 
decision shall be stayed pending the 
ALJ's decision on the motion. 

(f} If, on such motion, the defendant 
can demonstrate extraordinary 
circumstances excusing the failure to file 
a timely answer, the ALJ shall withdraw 
the initial decision in paragraph (c) of 
this section, if such a decision has been 
issued, and shall grant the defendant an 
opportunity to answer the complaint. 

(g) A decision of the ALJ denying 
defendant's motion under paragraph (e) 
of this section is not subject to 
reconsideration under § 521.38. 

(h) The defendant may appeal to the 
Director the decision denying a motion 
to reopen by filing a notice of appeal 
with the Director within 15 days after 
the ALJ denies the motion. The timely 
filing of a notice of appeal shall stay the 
initial decision until the Director decides 
the issue. 


(i) If the defendant files a timely 
notice of appeal with the Director, the 
ALJ shall forward the record of the 
proceeding to the Director. 

(j) The Director shall decide 
expeditiously whether extraordinary 
circumstances excuse the defendant's 
failure to file a timely answer based 
solely on the record before the ALJ. 

(k) If the Director decides that 
extraordinary circumstances excused 
the defendant's failure to file a timely 
answer, the Director shall remand the 
case to the ALJ with instructions to 
grant the defendant an opportunity to 
answer. 

(1) If the Director decides that the 
defendant's failure to file a timely 
answer is not excused, the Director shall 
reinstate the initial decision of the ALJ, 
which shall become final and binding 
upon the parties 30 days after the 
Director issues such decision. 


§521.11 Referral of compiaint and answer 
to the ALJ. 

Upon receipt of an answer, the 
reviewing official shall file the 
complaint and answer with the AL]. 


§521.12 Notice of hearing. 

(a) When the ALJ receives the 
complaint and answer, the ALJ shall 
promptly serve a notice of hearing upon 
the defendant in the manner prescribed 
by §521.8. At the same time, the AL] 
shall send a copy of such notice to the 
representative for the Government. 

(b) Such notice shall include: 

(1) The tentative time and place, and 
the nature of the hearing; 

(2) The legal authority and jurisdiction 
under which the hearing is to be held; 

(3) The matters of fact and law to be 
asserted; 

(4) A description of the procedures for 
the conduct of the hearing; 

(5) The name, address, and telephone 
number of the representative of the 
Government and of the defendant, if 
any; and 

(6) Such other matters as the AL] 
deems appropriate. 


§521.13 Parties to the hearing. 

(a) The parties to the hearing shall be 
the defendant and USIA. 

(b) Pursuant to 31 U.S.C. 3730{(c)(5), a 
private plaintiff under the False Claims 
Act may participate in these 
proceedings to the extent authorized by 
the provisions of that Act. 


§ 521.14 Separation of functions. 

(a) The investigating official, the 
reviewing official, and any employee or 
agent of USIA who takes part in 
investigating, preparing, or presenting a 
particular case may not, in such case or 
a factually related case: 
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(1) Participate in the hearing as the 
ALJ; 

(2) Participate or advise in the initial 
decision or the review of the initial 
decision by the Director, except as a 
witness or representative in public 
proceedings; or 

(3) Make the collection of penalties 
and assessments under 31 U.S.C. 3806. 

(b) The ALJ shall not be responsible 
to, or subject to, the supervision or 
direction of the investigating official or 
the reviewing official. 

(c) Except as provided in paragraph 
(a) of this section, the representative for 
the Government may be employed 
anywhere in USIA, including in the © 
offices of either the investigating official 
or the reviewing official. 


§ 521.15 Ex parte contracts. 


No party or person (except employees 
of the ALJ's office) shall communicate in 
any way with the ALJ on any matter at 
issue in a case, unless on notice and 
opportunity for all parties to participate. 
This provision does not prohibit a 
person or party from inquiring about the 
status of a case or asking routine 
questions concerning administrative 
functions or procedures. 


§ 521.16 Disqualification of reviewing 
official or ALJ. 


(a) A reviewing official or AL] in a 
particular case may disqualify himself 
or herself at any time. 

(b) A party may file with the AL] a 
motion for disqualification of a 
reviewing official or ALJ. Such motion 
shall be accompanied by an affidavit 
alleging personal bias or other reason 
for disqualification. 

(c) Such motion and affidavit shall be 
filed promptly upon the party's 
discovery of reasons requiring 
disqualification, or such objections shall 
be deemed waived. 

(d) Such affidavit shall state specific 
facts that support the party's belief that 
personal bias or other reason for 
disqualification exists and the time and 
circumstances of the party's discovery 
of such facts. It shall be accompanied by 
a certificate of the representative of 
record that it is made in good faith. 

(e) Upon the filing of such a motion 
and affidavit, the AL] shall proceed no 
further in the case until he or she 
resolves the matter of disqualification in 
accordance with paragraph (f) of this 
section. 

(f)(1) If the AL] determines that the 
reviewing official is disqualified, the AL] 
shall dismiss the complaint without 
prejudice. 
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(2) If the ALJ disqualifies himself or 
herself, the case shall re reassigned 
promptly to another ALJ. 

(3) If the AL] denies a motion to 
disqualify, the Director may determine 
the matter only as part of his or her 
review of the initial decision upon 
appeal, if any. 


$521.17 Rights of parties. 

Except as otherwise limited by this 
part, all parties may: 

(a) Be accompanied, represented, and 
advised by a representative; 

(b) Participate in any conference held 
by the AL]; 

(c) Conduct discovery; 

(d) Agree to stipulations of fact or 
law, which shall be made part of the 
record. 

(e) Present evidence relevant to the 
issues at the hearing; 

(f) Present and cross-examine 
witnesses; 

(g} Present oral arguments at the 
hearing as permitted by the ALJ; and 

(h) Sebmit written briefs and 
proposed findings of fact and 
conclusions of law after the hearing. 


§ 521.18 Authority of the ALJ. 

(a) The ALJ shall conduct a fair and 
impartial hearing, avoid delay, maintain 
order, and assure that a record of the 
proceeding is made. 

(b) The ALJ may: 

(1) Set and change the date, time and 


place of the hearing upon reasonable 
notice to the parties; 

(2) Continue or recess the hearing in 
whole or in part for a reasonable period 
of time; 

(3) Hold conferences to identify or 
simplify the issues, or to consider other 
matters that may aid in the expeditious 
disposition of the proceeding; 

(4) Administer oaths and affirmations; 

(5) Issue subpoenas requiring the 
attendance of witnesses and the 
production of documents at depositions 
or at hearings; 

(6) Rule on motions and other 
procedural matters; 

(7) Regulate the scope and time of 
discovery; 

(8) Regulate the course of the hearing 
and the conduct of representatives and 
parties; 

(9) Examine witnesses; 

(10) Receive, rule on, exclude, or limit 
evidence; 

(11) Upon motion of a party, take 
official notice of facts; 

(12) Upon motion of a party, decide 
cases, in whole or in part, by summary 
judgment where there is ne disputed 
issue of material fact; 

(13) Conduct any conference, 
argument, or hearing on motions in 
person or by telephone; and 


(14) Exercise such other authority as 
is necessary to carry out the 
responsibilities of the AL] under this 


part. 

(c) The AL} does not have the 
authority to find Federal Statues or 
regulations invalid. 


§ 521.19 Prehearing conferences. 

(a) The AL] may schedule prehearing 
conferences as appropriate. 

(b) Upon the motion of any party, the 
AL] shall schedule at least one 
prehearing conference at a reasonable 
time in advance of the hearing. 

(c) The AL] may use prehearing 
conferences to discuss the following: 

(1) Simplification of the issues; 

(2) The necessity or desirability of 
amendments to the pleadings, including 
the need for a more definite statement; 

(3} Stipulations and admissions of fact 
or as to the contents and authenticity of 
documents; 

(4) Whether the parties can agree to 
submission of the case on a stipulated 
record; 

(5) Whether a party chooses to waive 
appearance at an oral hearing and to 
submit only documentary evidence 
(subject to the objection of other parties) 
and written argument; 

(6) Limitation of the number of 
witnesses; 

(7) Scheduling dates for the exchange 
of witness lists and of proposed 
exhibits; 

(8) Discovery; 

(9) The time and place for the hearing; 
and 

(10) Such other matters as may tend to 
expedite the fair and just disposition of 
the proceedings. 

(d) The ALJ shall issue an order 
containing all matters agreed upon by 
the parties or ordered by the ALJ at a 
prehearing conference. 


§ 521.20 Disclosure of documents. 

(a) Upon written request to the 
reviewing official, the defendant may 
review any relevant and material 
documents, transcripts, records, and 
other materials that relate to the 
allegations set out in the complaint and 
upon which the findings and conclusions 
of the investigating official under 
§ 521.4(b) are based, unless such 
documents are subject to a privilege 
under Federal law. Upon payment of 
fees for duplication, the defendant may 
obtain copies of such documents. 

(b) Upon written request to the 
reviewing official, the defendant also 
may obtain a copy of all exculpatory 
information in the pessession of the 
reviewing official or investigating 
official relating to the allegations im the 
complaint, even if it is contained in a 
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document that would otherwise’ be 
privileged. If the document would 
otherwise be privileged, only that 
portion containing exculpatory 
information must be disclosed. 

(c) The notice sent to the Attorney 
General from the reviewing official as 
described in § 521.5 is not discoverable 
under any circumstances. 

(d) The defendant may file a motion to 
compel disclosure of the document 
subject to the provisions of this section. 
Such a motion may only be filed with 
the AL] following the filing of an answer 
pursuant to §521.9, 


§ 521.21 Discovery. 

(a) The following types of discovery 
are authorized: 

(1) Requests for production of 
documents for inspeciton and copying: 

(2) Requests for admissions of the 
authenticity of any relevant document or 
the truth of any relevant fact; 

(3) Written interrogatories; and 

(4} Depositions.. 

(b) For the purpose of this section and 
§ 521.22 and § 521.23, the term 
“documents” includes information, 
documents, reports, answers, records, 
accounts, papers, and other data and 
documentary evidence. Nothing 
contained herein shall be interpreted to 
require the creation of a document. 

(c) Unless mutually agreed to by the 
parties, discovery is available only as 
ordered by the ALJ. the ALJ shall 
regulate the timing oi discovery. 

(d) Motions for discovery: 

(1) A party seeking discovery may file 
a motion with the AL]. Such a motion 
shall be accompanied by a copy of the 
requested discovery, or in the case of 
depositions, a summary of the scope of 
the proposed deposition. 

(2) Within ten days of service a party 
may file an opposition to the motion 
and/or a motion for protective order as 
provided § 521.24. 

(3) The AL} may grant a motion for 
discovery only if the AL] finds that the 
discovery sought: 

(i) Is necessary for the expeditious, 
fair, and reasonable consideration of the 
issues; 

(ii) Is not unduly costly or 
burdensome; 

(iii) Will not unduly delay the 
proceeding; and 

(iv) Does not seek privileged 
information. 

(4) The burden of showing that 
discovery should be allowed is on the 
party seeking discovery. 

(5) The AL} may grant discovery 
subject to a protective order under 
§ 521.24. 

(e) Deposition: 
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(1) If a motion for deposition is 
granted, the ALJ shall issue a subpoena 
for the deponent, which may require the 
deponent to produce documents. The 
subpoena shall specify the time and 
place at which the deposition will be 
held. 

(2) The party seeking to depose shall 
serve the subpoena in the manner 
prescribed in § 521.8. 

(3) The deponent may file with the 
AL] a motion to quash the subpoena or a 
motion for a protective order within ten 
days of service. 

(4) The party seeking to dispose shall 
provide for the taking of a verbatim 
transcript of the deposition which it 
shall make available to all other parties 
for inspection and copying. 

(f) Each party shall bear its own costs 
of discovery. 


§ 521.22 Exchange of witness lists, 
statements and exhibits. 


(a) At least 15 days before the hearing 
or at such other time as may be ordered 
by the ALJ, the parties shall exchange 
witness lists, copies of prior statements 
of proposed witnesses, and copies of 
proposed hearing exhibits, including 
copies of any written statements that 
the party intends to offer in lieu of live 
testimony in accordance with 
§ 521.33(b). At the time the above 
documents are exchanged, any party 
that intends to rely on the transcript of 
deposition testimony in lieu of live 
testimony at the hearing, if permitted by 
the ALJ, shall provide each party with a 
copy of the specific pages of the 
transcript it intends to introduce into 
evidence. 

(b) If a party objects, the ALJ shall not 
admit into evidence the testimony of 
any witness whose name does not 
appear on the witness list or any exhibit 
not provided to the opposing party as 
provided above, unless the AL] finds 
good cause for the failure or that there is 
no prejudice to the objecting party. 

(c) Unless another party objects 
within the time set by the ALJ, 
documents exchanged in accordance 
with paragraph (a) of this section shall 
be deemed to be authentic for the 
purpose of admissibility at the hearing. 


§ 521.23 Subpoenas for attendance at 
hearing. 


(a) A party wishing to procure the 
appearance and testimony of any 
individual at the hearing may request 
that the ALJ issue a subpoena. 

(b) A subpoena requiring the 
attendance and testimony of an 
individual may also require the 


individual to produce documents at the 
hearing. 


(c) A party seeking a subpoena shall 
file a written request therefor not less 
than 15 days before the date fixed for 
the hearing unless otherwise allowed by 
the ALJ for good cause shown. Such 
request shall specify any documents to 
be produced and shall designate the 
witnesses and describe the address and 
location thereof with sufficient 
particularity to permit such witnesses to 
be found. 

(d) The subpoena shall specify the 
time and place at which the witness is to 
appear and any documents the witness 
is to produce. 

(e) The party seeking the subpoena 
shall serve it in the manner prescribed 
in § 521.8. A subpoena on a party or 
upon an individual under the control of 
a party may be served by first class 
mail. 

(f} A party or individual to whom the 
subpoena is directed may file with the 
AL] a motion to quash the subpoena 
within ten days after service or on or 
before the time specified in the 
subpoena for compliance if it is less 
than ten days after service. 


§ 521.24 Protective order. 


(a) A party or a prospective witness or 
deponent may file a motion for a 
protective order with respect to 
discovery sought by an opposing party 
or, with respect to the hearing, seeking 
to limit the availability or disclosure of 
evidence. 

(b) In issuing a protective order, the 
AL] may make any order which justice 
requires to protect a party or person 
from annoyance, embarrassment, 
oppression, or undue burden or expense, 
including one or more of the following: 

(1) That the discovery not be had; 

(2) That the discovery may be had 
only on specified terms and conditions, 
including a designation of the time or 
place; 

(3) That the discovery may be had 
only through a method of discovery 
other than that requested; 

(4) That certain matters not be 
inquired into, or that the scope of 
discovery be limited to certain matters; 

(5) That discovery be conducted with 
no one present except persons 
designated by the ALJ; 

(6) That the contents of discovery or 
evidence be sealed; 

(7) That a deposition after being 
sealed be opened only by order of the 
ALJ; 

(8) That a trade secret or other 
confidential research, development, 
commercial information, or facts 
pertaining to any criminal investigation, 
proceeding or other administrative 
investigation not be disclosed or be 
disclosed only in a designated way; or 
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(9) That the parties simultaneously file 
specified documents or information 
enclosed in sealed envelopes to be 
opened as directed by the ALJ. 


§521.25 Fees. 


The party requesting a subpoena shall 
pay the cost of the fee and mileage of 
any witness subpoenaed in the amounts 
that would be payable to a witness in a 
proceeding in the United States District 
Court. A check for witness fees and 
mileage shall accompany the subpoena 
when served, except that when a 
subpoena is issued on behaif of USIA, a 
check for witness fees and mileage need 
not accompany the subpoena. 


§521.26 Form, filing and service of 
papers. 

(a) Form. (1) Documents filed with the 
AL] shall include an original and two 
copies. 

(2) Every pleading and paper filed in 
the proceeding shall contain a caption 
setting forth the title of the action, the 
case number assigned by the ALJ, and a 
description of the paper (e.g., motion to 
quash subpoena). 

(3) Every pleading and paper shall be 
signed by, and shall contain the address 
and telephone number of, the party or 
the person on whose behalf the paper 
was filed, or his or her representative. 

(4) Papers are considered filed when 
they are mailed. Date of mailing may be 
established by a certificate from the 
party or its representative or by proof 
that the document was sent by certified 
or registered mail. 

(b) Service. A party filing a document 
with the ALJ shall, at the time of filing, 
serve a copy of such document on every 
other party. Service upon any party of 
any document other than those required 
to be served as prescribed in § 521.8, 
shall be made by delivering a copy or by 
placing a copy of the document in the 
United States mail, postage prepaid, and 
addressed to the party's last known 
address. When a party is represented by 
a representative, service shall be made 
upon such representative in lieu of the 
actual party. 

(c) Proof of service. A certificate of 
the individual serving the document by 
personal delivery or by mail, setting 
forth the manner of service, shall be 
proof of service. 


§521.27 Computation of time. 


(a) In computing any period of time 
under this part or in an order issued 
hereunder, the time begins with the day 
following the act, event, or default, and 
includes the last day of the period, 
unless it is a Saturday, Sunday, or legal 
holiday observed by the Federal 
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Government, in which event it includes 
the next business day. 

(b) When the period of time allowed is 
less than seven days, intermediate 
Saturdays, Sundays, and legal holidays 
observed by the Federal Government 
shall be excluded from the computation. 

(c) Where a document has been 
served or issued by placing it in the 
mail, an additional five days will be 
added to the time permitted for any 
response. 


§521.28 Motions. 

(a) Any application to the ALJ for an 
order or ruling shall be by motion. 
Motions shall state the relief sought, the 
authority relied upon, and the facts 
alleged, and shall be filed with the AL] 
and served on all other parties. 

(b) Except for motions made during a 
prehearing conferenced or at the 
hearing, all motions shall be in writing. 
The AL] may require that oral motions 
be reduced to writing. 

(c) Within 15 days after a written 
motion is served, or such other time as 
may be fixed by the ALJ, any party may 
file a response to such motion. 

(d) The ALJ may not grant a written 
motion before the time for filing 
responses thereto has expired, except 
upon consent of the parties or following 
a hearing on the motion, but may 
overrule or deny such motion without 
awaiting a response. 

(e) The AL] shall make a reasonable 
effort to dispose of all outstanding 
motions prior to the beginning of the 
hearing. 

§521.29 Sanctions. 

(a) The ALJ may sanction a person, 
— any party or representative 

or: 

(1) Failing to comply with an order, 
rule, or procedure governing the 
proceeding; 

(2) Failing to prosecute or defend an 
action; or 

(3) Engaging in other misconduct that 
interferes with the speedy, orderly, or 
fair conduct of the hearing. 

(b} Any such sanction, including but 
not limited to those listed in paragraphs 
(c), (d), and (e) of this section, shall 
reasonably relate to the severity and 
nature of the failure or misconduct. 

(c) When a party fails to comply with 
an order, including an order for taking a 
deposition, the production of evidence 
within the party's control, or a request 
for admission, the AL} may: 

(1) Draw an inference in favor of the 
requesting party with regard to the 
information sought; 

(2} In the case of requests for 
admission, deem each matter of which 


an admission is requested to be 
admitted; 

(3) Prohibit the party failing to comply 
with such order from introducing 
evidence concerning, or otherwise 
relying upon, testimony relating to the 
information sought; and 

(4) Strike any part of the pleadings or 
other submissions of the party failing to 
comply with such 

(d) If a party fails to prosecute or 
defend an action under this part 
commenced by service of a notice of 
hearing, the ALJ may dismiss the action 
or may issue an initial decision imposing 
penalties and assessements. 

(e} The ALJ may refuse to consider 
any motion, request, response, brief or 
other document which is not filed in a 
timely fashion. 


§521.30 The hearing and burden of proof. 

(a) The ALJ shall conduct a hearing on 
the record in order to determine whether 
the defendant is liable for a civil penalty 
or assessment under § 521.3, and if so, 
the appropriate amount of any such civil 
penalty or assessment considering any 
aggravating or mitigating factors. 

(b) USIA shall provde defendant's 
liability and any aggravating factors by 
a preponderance of the evidence. 

(c) The defendant shall prove any 
affirmative defenses and any mitigating 
factors by a preponderance of the 
evidence. 

' (d) The hearing shall be open to the 
public unless otherwise ordered by the 
AL] for good cause shown. 


$521.31 Determining the amount of 
penalties and assessements. 

(a) In determining an appropriate 
amount of civil penalties and 
assessments, the ALJ and the Director, 
upon appeal, should evaluate any 
circumstances that mitigate or aggravate 
the violation and should articulate im 
their opinions the reasons that support 
the penalties and assessments they 
impose. Because of the intangible costs 
of fraud, the expense of investigating 
such conduct, and the need to deter 
others who might be similarly tempted, 
ordinarily double damages and a 
significant civil penalty should be 
imposed. 

(b) Although not exhaustive, the 
following factors are among those that 
may influence the ALJ and the Director 
in determining the amount of penalties 
and assessments to impose with respect 
to the misconduct (i.e., the false, 
fictitious, or fraudulent claims or 


statements) charged in the complaint: 


(1} The number of false, fictitious, or 
fraudulent claims or statements; 

(2) The time period over which such 
claims or statements were made; 
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(3) The degree of the defendant's 
culpability with respect to the 
misconduct; 

(4) The amount of money or the value 
of the property, services, or benefit 
falsely claimed; 

(5) The value of the Government's 
actual loss as a result of the misconduct, 
including foreseeable consequential 
damages and the costs of investigation; 

(6) The relationship of the amount 
imposed as civil penalties to the amount 
of the Government's loss; 

(7) The potential or actual impact of 
the misconduct upon national defense, 
public health or safety, or public 
confidence in the management of 
Government programs and operations, 
including particularly the impact on the 
intended beneficiaries of such programs; 

(8) Whether the defendant has 
engaged in a pattern of the same or 
similar misconduct; 

(9) Whether the defendant attempted 
to conceal the misconduct; 

(10) The degree to which the 
defendant has involved others in the 
misconduct or in concealing it; 

(11) Where the misconduct of 
employees of agents is imputed to the 
defendant, the extent to which the 
defendant's practices fostered or 
attempted to preclude such misconduct; 

(12) Whether the defendant 
cooperated in or obstructed an 
investigation of the misconduct; 

(13) Whether the defendant assisted 
in identifying and prosecuting other 
wrongdoers; 


ets; 

(14) The complexity of the program or 
transaction, and the degree of the 
defendant's sophistication with respect 
to it, including the extent of defendant's 
prior participation in the program or in 
similar transactions; 

(15) Whether the defendant has been 
found, in any criminal, civil, or 
administrative proceeding, to have 
engaged in similar misconduct or to 
have dealt dishonestly with the 
Government of the United States or of a 
State, directly or indirectly; and 

(16) The need to deter the defendant 
and others from engaging in the same or 
similar misconduct. 

(c) Nothing in this section shall be 
construed to limit the ALJ or the 
Director from considering any other 
factors that in any given case may 
mitigate or aggravate the offense for 
which penalties and assessments are 
imposed. 


$521.32 Location of hearing. 

{a} The hearing may be held: 

(1} In any judicial district of the 
United States in which the defendant 
resides or transacts business; 
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(2) In any judicial district of the 
United States in which the claim or 
statement in issue was made; or 

(3) In such other place as may be 
agreed upon by the defendant and the 
ALJ. 

(b) Each party shall have the 
opportunity to present arguments with 
respect to the location of the hearing. 

(c) The hearing shall be held at the 
place and at the time ordered by the 
AL]. 


§521.33 Witnesses. 

(a) Except as provided in paragraph 
(b) of this section, testimony at the 
hearing shall be given orally by 
witnesses under oath or affirmation. 

(b) At the discretion of the ALJ, 
testimony may be admitted in the form 
of a written statement or deposition. 
Any such written statement must be 
provided to all other parties along with 
the last known address of such witness, 
in a manner which allows sufficient time 
for other parties to subpoena such 
witness for cross-examination at the 
hearing. Prior written statements of 
witnesses proposed to testify at the 
hearing and deposition transcripts shall 
be exchanged as provided in § 521.22(a). 

{c) The ALJ shall exercise reasonable 
control over the mode and order of 
interrogating witnesses and presenting 
evidence so as to (1) Make the 
interrogation and presentation effective 
for the ascertainment of the truth, (2) 
avoid needless consumption of time, and 
(3) protect witnesses from harassment or 
undue embarrassment. 

(d) The ALj shall permit the parties to 
conduct such cross-examination as may 
be required for a full and true disclosure 
of the facts. 

(e) At the discretion of the ALJ, a 
witness may be cross-examined on 
matters relevant to the proceeding 
without regard to the scope of his or her 
direct examination. To the extent 
permitted by the ALJ, cross-examination 
on matters outside the scope of direct 
examination shall be conducted in the 
manner of direct examination and may 
proceed by leading questions only if the 
witness is a hostile witness, an adverse 
party, or a witness identified with an 
adverse party. 

(f} Upon motion of any party, the ALJ 
shall order witnesses excluded so that 
they cannot hear the testimony of other 
witnesses. This rule does not authorize 
exclusion of: 

(1) A party who is an individual; 

(2) In the case of a party that is not an 
individual, an officer or employee of the 
party appearing for the entity pro se or 
designated by the party's representative; 
or 


(3) An individual whose presence is 
shown by a party to be essential to the 
presentation of its case, including an 
individual employed by the Government 
engaged in assisting the representative 
for the Government. 


§521.34 Evidence. 

(a) The ALJ shall determine the 
admissibility of evidence. 

(b) Except as provided in this part, the 
ALJ shall not be bound by the Federal 
Rules of Evidence. However, the AL] 
may apply the Federal Rules of 
Evidence, where appropriate, e.g., to 
exclude unreliable evidence. 

(c) The ALJ shall exclude irrelevant 
and immaterial evidence. 

(d) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, confusion of the 
issues, or by consideration of undue 
delay or needless presentation of 
cumulative evidence. 

(e) Although relevant, evidence may 
be excluded if it is privileged under 
Federal law. 

(f} Evidence concerning offers of 
compromise or settlement shall be 
inadmissible to the extent provided in 
Rule 408 of the Federal Rules of 
Evidence. 

(g) The AL] shall permit the parties to 
introduce rebuttal witnesses and 
evidence. 

(h) All documents and other evidence 
offered or taken for the record shall be 
open to examination by all parties, 
unless otherwise ordered by the ALJ 
pursuant to § 521.24. 


§521.35 The record. 


(a) The hearing will be recorded and 
transcribed. Transcripts may be 
obtained following the hearing from the 
AL] at a cost not to exceed the actual 
cost of duplication. 

(b) The transcript of testimony, 
exhibits and other evidence admitted at 
the hearing, and all papers and requests 
filed in the proceeding constitute the 
record for the decision by the ALJ and 
the Director. 

(c) The record of the hearing may be 
inspected and copied (upon payment of 
a reasonable fee) by anyone, unless 
otherwise ordered by the AL] pursuant 
to § 521.24. 


§521.36 Post hearing briefs. 

The ALJ may require the parties to file 
post-hearing briefs. In any event, any 
party may file a post-hearing brief. The 
ALJ shall fix the time for filing briefs, at 
a time not exceeding 60 days from the 
date the parties receive the transcript of 
the hearing or, if applicable, the 
stipulated record. Such briefs may be 
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‘ accompanied by proposed findings of 


fact and conclusions of law. The AL] 
may permit the parties to file reply 
briefs. 


§521.37 Initial decision. 


(a) The ALJ shall issue an initial 
decision based only on the record, 
which shall contain findings of fact, 
conclusions of law, and the amount of 
any penalties and assessments imposed. 

(b) The findings of fact shall include a 
finding on each of the following issues: 

(1) Whether the claims or statements 
identified in the complaint, or any 
portion thereof, violate § 521.3; 

(2) If the person is liable for penalties 
or assessments, the appropriate amount 
of any such penalties or assessments, 
considering any mitigating or 
aggravating factors that he or she finds 
in the case, such as those described in 
§ 521.31. 

(c) The ALJ shall promptly serve the 
initial decision on all parties within 90 
days after the time for submission of 
post-hearing briefs and reply briefs (if 
permitted) has expired. The ALJ shall at 
the same time serve all parties with a 
statement describing the right of any 
defendant determined to be liable for a 
civil penalty or assessment to file a 
motion for reconsideration with the ALJ 
or a notice of appeal with the Director. If 
the AL] fails to meet the deadline 
contained in this paragraph, he or she 
shall notify the parties of the reason for 
the delay and shall set a new deadline. 

(d) Unless the initial decision of the 
AL] is timely appealed to the Director, 
or a motion for reconsideration of the 
initial decision is timely filed, the initial 
decision shall constitute the final 
decision of the Director and shall be 
final and binding on the partiés 30 days 
after it is issued by the AL]. 


§521.38 Reconsideration of initial 
decision. 

(a) Except as provided in paragraph 
(d) of this section, any party may file a 
motion for reconsideration of the initial 
decision within 20 days of receipt of the 
initial decision. If service was made by 
mail, receipt will be presumed to be five 
days from the date of mailing in the 
absence of contrary proof. 

(b) Every such motion must set forth 
the matters claimed to have been 
erroneously decided and the nature of 
the alleged errors. Such motions shall be 
accompanied by a supporting brief. 

(c) Responses to such motions shall be 
allowed only upon request of the ALJ. 

(d) No party may file a motion for 
reconsideration of an initial decision 
that has been revised in response to a 
previous motion for reconsideration. 
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(e) The ALJ may dispose of a motion 
for reconsideration by denying it or by 
issuing a revised initial decision. 

(fy If the AL] denies a motion for 
reconsideration, the initial decision shall 
constitute the final decision of the 
Director and shall be final and binding 
on the parties 30 days after the ALJ 
denies the motion, unless the initial 
decision is timely appealed to the 
Director in accordance with § 521.39. 

(g) If the AL] issues a revised initial 
decision, that decision shall constitute 
the final decision of the Director and 
shall be final and binding on the parties 
30 days after it is issued, unless it is 
timely appealed to the Director in 
accordance with § 521.39. 


§521.39 Appeal to the USIA Director. 

(a) Any defendant who has filed a 
timely answer and who is determined in 
an initial decision to be liable for a civil 
penalty or assessment may appeal such 
decision to the USIA Director in 
accordance with this section. 

(b)(1) A notice of appeal may be filed 
at any time within 30 days after the ALJ 
issues an initial decision. However, if 
another party files a motion for 
reconsideration under § 521.38, 
consideration of the appeal shall be 
stayed automatically pending resolution 
of the motion for reconsideration. 

(2) If a motion for reconsideration is 
timely filed, a notice of appeal may be 
filed within 30 days after the ALJ denies 
the motion or issues a revised initial 
decision, whichever applies. 

(3) The Director may extend the initial 
30 day period for an additional 30 days 
if the defendant files with the Director a 
request for an extension within the 
initial 30 day period and shows good 
cause. 

(c) If the defendant files a timely 
notice of appeal with the Director, and 
the time for filing motions for 
reconsideration under § 521.38 has 
expired, the ALJ shall forward the 
record of the proceeding to the Director. 

(d) A notice of appeal shall be 
accompanied by a written brief 
specifying exceptions to the initial 
decisions and reasons supporting the 
exceptions. 

(e) The representative for the 
Government may file a brief in 
opposition to exceptions within 30 days 
of receiving the notice of appeal and 
accompanying brief. 

(f} There is no right to appear 
personally before the Director. 

(g) There is no right to appeal any 
interlocutory ruling by the ALJ. 

(h) In reviewing the initial decision, 
the Director shall not consider any 
objection that was not raised before the 
ALJ unless a demonstration is made of 


extraordinary circumstances causing the 
failure to raise the objection. 

(i) If any party demonstrates to the 
satisfaction of the Director that 
additional evidence not presented at 
such hearing is material and that there 
were reasonable grounds for the failure 
to present such evidence at such 
hearing, the Director shall remand the 
matter to the ALJ for consideration of 
such additional evidence. 

(j) The Director may affirm, reduce, 
reverse, compromise, remand, or settle 
any penalty or assessment determined 
by the AL] in an initial decision. 

(k) The Director shall promptly serve 
each party to the appeal with a copy of 
her/his decision and a statement 
describing the right of any person 
determined to be liable for a penalty or 
assessment to seek judicial review. 

(I) Unless a petition for review is filed 
as provided in 31 U.S.C. 3805 after a 
defendant has exhausted all 
administrative remedies under this part 
and within 60 days after the date on 
which the Director serves the defendant 
with a copy of her/his decision, a 
determination that a defendant is liable 
under § 521.3 is final and is not subject 
to judicial review. 


§521.40 Stays ordered by the Department 
of Justice. 


If at any time the Attorney General or 
an Assistant Attorney General 
designated by the Attorney General 
transmits to the Director a written 
finding that continuation of the 
administrative process described in this 
part with respect to a claim or statement 
may adversely affect any pending or 
potential criminal or civil action related 
to such claim or statement, the Director 
shall stay the process immediately. The 
Director may order the process resumed 
only upon receipt of the written 
authorization of the Attorney General. 


§521.41 Stay pending appeal. 

(a) An initial decision is stayed 
automatically pending disposition of a 
motion for reconsideration or of an 
appeal to the Director. 

(b) No administrative stay is available 
following a final decision of the 
Director. 


$521.42 Judicial review. 


Section 3805 of title 31, United States 
Code, authorizes judicial review by an 
appropriate United States District Court 
of a final decision of the Director 
imposing penalties or assessments 
under this part and specifies the 
procedures for such. 
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§521.43 Collection of civil penaities and 
assessment. 

Sections 3806 and 3808(b) of Title 31, 
United States Code, authorize actions 
for collection of civil penalties and 
assessments imposed under this part 
and specify the procedures for such 
actions. 


§521.44 Right to administrative offset. 


The amount of any penalty or 
assessment which has become final, or 
for which a judgment has been entered 
under § 521.42 or $521.43, or any amount 
agreed upon in a compromise or 
settlement under § 521.46, may be 
collected by administrative offset under 
31 U.S.C. 3716, except that an 
administrative offset may not be made 
under the subsection against a refund of 
an overpayment of Federal taxes, then 
or later owing by the United States to 
the defendant. 


§521.45 Deposit in Treasury of United 
States. 


All amounts collected pursuant to this 
part shall be deposited as miscellaneous 
receipts in the Treasury of the United 
States, except as provided in 31 U.S.C. 
3806(g). 


§521.46 Compromise or settiement. 


(a) Parties may make offers of 
compromise or settlement at any time. 

(b) The reviewing official has the 
exclusive authority to compromise or 
settle a case under this part at any time 
after the date on which the reviewing 
official is permitted to issue a complaint 
and before the date on which the ALJ 
issues an initial decision. 

(c) The Director has exclusive 
authority to compromise or settle a case 
under this part at any time after the date 
on which the AL] issues an initial 
decision, except during pendency of any 
review under § 521.42 or during the 
pendency of any action to collect 
penalties and assessments under 
§ 521.43. 

(d) The Attorney General has 
exclusive authority to compromise or 
settle a case under this part during the 
pendency of any review under § 521.42 
or of any action to recover penalties and 
assessments under 31 U.S.C. 3806. 

(e) The investigating official may 
recommend settlement terms to the 
reviewing official, the Director, or the 
Attorney General, as appropriate. The 
reviewing official may recommend 
settlement terms to the Director, or the 
Attorney General. 

(f) Any compromise or settlement 
must be in writing. 
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§:521.47 ‘Limitations. 

(a) The notice of hearing with respect 
to a claim or statement must be served 
in the manner specified in §:521.8 within 
6 years after the date on which such 
claim or statement is made. 

(b) If the defendant fails to file a 
timely answer, service of a notice under 
§ 521.10(b) shall be deemed notice of 
hearing for purposes of this section. 

(c) The statute of limitations may be 
extended by agneement of the parties. 

Dated: January 31, 2991. 
Bruce 5. Gelb, 
Director, U.S. Information Agency. 
[FR Dac.'91-2840 Filed 2-5~91; 8:45 am] 
BILLING CODE 8230-01-M 


‘DEPARTMENT OF THE TREASURY 
internal Revenue Service 


26 CFR Part 1 
[IL-868-89] 
RIN 1545-A009 


information with Respect to Certain 
Foreign-Owned Corporations; 
Correction 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Correction to a notice of 
proposed rulemaking. 


SUMMARY: This document contains 
corrections to a notice of proposed 
rulemaking which was published in the 
Federal Register for Monday, December 
10, 1990 (55 FR 50706). This proposed 
regulation relates to information which 
must be reported and records which 
must be maintained by certain foreign- 
owned corporations under sections 
4038A and 6038C of the Internal 
Revenue Code. 

FOR FURTHER INFORMATION CONTACT: 
Carol P. Tello or Grace Perez-Navarro at 
(202) 377-9498 {nota toll-free call). 
SUPPLEMENTARY INFORMATION: 


Background 


Sections .6038A and 6038C of the 
Intemal Revenue Code-of 1986 provide 
guidance for affected reporting 
corporations and related parties. These 
sections will affect any reporting 
corporation, that is, certain domestic 
corporations or foreign competitors as 
well as certain related parties of the 
reparting corporation. 

Need for Correction 


As published, the proposed 
rulemaking contains an error which may 
prove to be misleading and is in need of 
clarification. 


Correction of Publication 


Accordingly, the publication of the 
proposed regulation which was the 
subject of FR Doc. 90-28773, is corrected 
as follows: 

On page 50719, column 1, $ 1:6038A-— 
4(d)(4), line 3, the date “July 11, 1990” is 
corrected to read “July 11, 1989”. 

Dale D. Geode, 

Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate). 

[FR Doc.'91~2632 Filed 2~5~91; 8:45.am] 
BILLING CODE 4830-01-M 


Bureau of Alcohol, Tobacco and 
Firearms 


27 CFR Part 4 
[Notice No. 710] 
Standard Wine Containers (90F275P) 


AGENCY: Bureau of Alcohol, Tobacco 
and Firearms (ATF), Department of the 
Treasury. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: ATF is proposing to amend 
the regulations in.27 CFR part 4 to 
provide that standard wine containers 
shall be so made and formed so as not 
to mislead the purchaser. Wine 
containers shall be held {irrespective of 
the information contained on the label) 
to be so made and formed as to mislead 
the purchaser if the Director determines, 
based on industry practice or consumer 
understanding, that the size and shape 
of the container, when considered in 
conjunction with the placement of the 
label and the packaging of the product, 
are likely to mislead the purchaser as to 
the identity of the product. 

DATES: Written comments must be 
received by March 8, 1991. 

ADDRESSES: Send written comments to: 
Chief, Wine and Beer Branch, Bureau of 
Alcohol, Tobacco and Firearms; P.O. 
Box 385; Washington, DC 20044-0385; 
Attn: Notice No. 710. 

FOR FURTHER INFORMATION CONTACT: 
James P. Ficaretta, Wine and Beer 
Branch, Bureau of Alcohol, Tobacco and 
Firearms, 650 Massachusetts Avenue, 
NW., Washington, DC 20226 (202-566- 
7628). 

SUPPLEMENTARY INFORMATION: 


Background 

Section 105(e) of the Federal Alcohol 
Administration Act (FAA Act), 27 U:S.C. 
205{e), authorizes the Bureau to issue 
regulations ‘with respect to the 
packaging, marking, branding, — 
and size and fill of container as will 
prohibit deception of the consumer with 
respect to such products or the quantity 
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thereof. In addition, section 105(e) 
provides the Bureau with authority to 
promulgate regulations which will 
provide the consumer with adequate 
information as to the identify and 
quality of the product. Regulations 
which implement the provisions of 
section 105(e), as they relate to the 
labeling and advertising of wine, are set 
forth in title 27, Code of Federal 
Regulations (CFR), part 4. 

Section 4.70 provides that no person 
engaged in business.as a producer, 
rectifier, blender, importer, or 
wholesaler of wine shall introduce in 
interstate or foreign commerce any wine 
unless such wine is bottled ar packed in 
standard wine containers. A “standard 
wine container” is one for which a 
standard of fill is prescribed in § 4:73. 

Section 4.71 provides that a standard 
wine container shall be made, formed, 
and filled to meet certain specifications, 
including design. As stated in 4.71(a)(1), 

{i]t shall be so made and formed as not to 
mislead the purchaser. Wine containers shall 
be held (irrespective of the correctness of the 
net contents specified on the label) to ‘be so 
made and formed.as to mislead the purchaser 
if the actual capacity is substantially less 
than the apparent.capacity upon visual 
examination under ordinary conditions of 
purchase oruse; * * * 


The regulation is intended to prevent 
deception of the consumer with regard 
to the fill {net contents) of the container. 
Current regulations do not address 
whether the use of.a standard wine 
container may be denied if it is found to 
mislead the consumer regarding the 
identity of the product. 

Recently, the Bureau has received 
numerous complaints from consumers 
about a wine specialty product, having 
an alcohol content of 20 percent by 
volume, which is packaged in such a 
way that it resembles a “wine cooler.” 
Although the product is labeled in 
compliance with all Jaws and 
regulations enforced by ATF, concerns 
have been raised that the product's © 
similarity in packaging to existing low 
alcohol “wine coolers” may mislead 
consumers into thinking that the product 
is similar to those “wine cooler" 
products, which traditionally have an 
alcohol content of less than seven 
percent. 

ATF believes that in certain 
circumstances, the size and shape ofa 
wine container, when considered in 
conjunction with the placement of the 
label and the packaging of the product, 
may be likely to mislead the purchaser 
as to the identity of the product. For 
example, the wine specialty product 
about which ATF has received 
complaints is packaged in a bottle of a 
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size and shape used by traditional 
“wine cooler” products. The bottle has a 
wrap-around neck label, and no label at 
all on the base of the bottle. The 
complaints have indicated that 
consumers are accustomed to 
associating this type of bottle, especially 
when labeled with a wrap-around neck 
label, with “wine cooler” products with 
an alcohol content of less than seven 
percent. The complainants have also 
argued that the type of consumer 
confusion created here may not be 
dispelled by the information on the 
label, even where the product is labeled 
in compliance with current regulations. 

Therefore, ATF is proposing to amend 
§ 4.71 to provide that standard wine 
containers shall be so made and formed 
as not to mislead the purchaser. Wine 
containers shall be held (irrespective of 
the information contained on the label) 
to be so made and formed as to mislead 
the purchaser if the Director determines, 
based on industry practice or consumer 
understanding, that the size and shape 
of the container, when considered in 
conjunction with the placement of the 
label and the packaging of the product, 
are likely to mislead the purchaser as to 
the identity of the product. ATF believes 
that the proposed amendment will help 
eliminate any consumer confusion 
resulting from the packaging of wine 
products, by giving ATF the authority to 
determine, on a case-by-case basis, 
whether a wine container is likely to 
mislead the purchaser as to the identity 
of the product. 


Executive Order 12291 


It has been determined that this 
document is not a major regulation as 
defined in E.O. 12291, and a regulatory 
impact analysis is not required because 
it will not have an annual effect on the 
economy of $100 million or more; it will 
not result in a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies or geographic 
regions; and it will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 


Regulatory Flexibility Act 

It is hereby certified that this 
regulation will not have a significant 
economic impact on a substantial 
number of small entities. Accordingly, a 
regulatory flexibility analysis is not 
required because the proposal, if 
promulgated as a final rule, is not 


expected (1) to have significant 
secondary or incidental effects on a 
substantial number of small entities, or 
(2) to impose, or otherwise cause, a 
significant increase in the reporting, 
recordkeeping, or other compliance 
burdens on a substantial number of 
small entities. 


Paperwork Reduction Act 


The provisions of the Paperwork 
Reduction Act of 1980, Pub. L. 96-511, 44 
U.S.C. chapter 35, and its implementing 
regulations, 5 CFR part 1320, do not 
apply to this notice because no 
requirement to collect information is 
proposed. 

Public Participation 

ATF requests comments from all 
interested persons concerning the 
amendment proposed by this notice. In 
addition to comments regarding this 
specific proposal, ATF would like to 
hear views regarding other ways of 
dealing with the problems discussed in 
this document. Although ATF has 
proposed specific regulatory language, 
this notice is also intended to solicit 
public comments on alternative 
standards or approaches to addressing 
this issue. Comments received on or 
before the closing date will be carefully 
considered. Comments received after 
that date will be given the same 
consideration if it is practical to do so, 
but assurance of consideration cannot 
be given except as to comments 
received on or before the closing date. 
ATF will not recognize any material in 
comments as confidential. Comments 
may be disclosed to the public. Any 
material which the commenter considers 
to be confidential or inappropriate for 
disclosure to the public should not be 
included in the comment. The name of 
the person submitting a comment is not 
exempt from disclosure. Any interested 
person who desires an opportunity to 
comment orally at a public hearing on 
the proposed regulations should submit 
his or her request, in writing, to the 
Director within the 30-day comment 
period. The Director, however, reserves 
the right to determine, in light of all 
circumstances, if a public hearing is 
necessary. 


Drafting Information 

The principal author of this document 
is James P. Ficaretta, Wine and Beer 
Branch, Bureau of Alcohol, Tobacco and 
Firearms. 


Disclosure 


Copies of this notice and the written 
comments will be available for public 


4771. 


inspection during normal business hours 
at: ATF Public Reading Room, room 
6300, 650 Massachusetts Avenue, NW., 
Washington, DC. 


List of Subjects in 27 CFR Part 4 


Advertising, Consumer protection, 
Customs duties and inspection, Imports, 
Labeling, Packaging and containers, 
Wine. 


Authority and Issuance 


27 CFR Part 4—Labeling and 
Advertising of Wine, is amended as 
follows: 


PART 4—LABELING AND 
ADVERTISING OF WINE 


Paragraph 1. The authority citation for 
27 CFR part 4 continues to read as 
follows: 


Authority: 27 U.S.C. 205. 


Par. 2. Section 4.71 is amended by 
revising paragraph (a)(1) to read as 
follows: 


§ 4.71 Standard wine containers. 
(a) * & & 
(1) Design. It shall be made and 
formed so as not to mislead the 
purchaser. 
(i) Wine containers shall be held 
(irrespective of the information 
contained on the label) to be so made 
and formed as to mislead the purchaser 
if the Director determines, based on 
industry practice or consumer 
understanding, that the size and shape 
of the container, when considered in 
conjunction with the placement of the 
label and the packaging of the product, 
are likely to mislead the purchaser as to 
the identity of the product. 
(ii) Wine containers shall be held 
(irrespective of the correctness of the 
net contents specified on the label) to be 
so made and formed as to mislead the 
purchaser if the actual capacity is 
substantially less than the apparent 
capacity upon visual examination under 
ordinary conditions of purchase or use; 
and 
* * * * * 
Signed: January 17, 1991. 
Stephen E. Higgins, 
Director. 

Approved: January 30, 1991. 
John P. Simpson, 
Acting Assistant Secretary (Enforcement). 
[FR Doc. 91-2881 Filed 24-91; 10:31 am] 
BILLING CODE 4810-31-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 144, 145, 146, 147, and 
148 


[FRL-3902-7] 


Underground injection Control 
Program; Public Hearing 
AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of public hearing. 


summary: The Commonwealth of Puerto 
Rico has applied to the United States 
Environmental Protection Agency (EPA) 
under the provisions of the Safe 
Drinking Water Act, as amended, for 
approval of its Underground Injection 
Control (UIC) program. 

This notice is ‘being given to inform 
the public that EPA has received a 
complete UIC program submission from 
the Commonwealth of Puerto Rico and 
has scheduled a public hearing on it. If, 
after the conclusion of the proceedings 
summarized below, the Administrator of 
EPA approves the Commonwealth's UIC 
program, Puerto Rico will be granted 
primary UIC enforcement responsibility 
(primacy). Puerto Rico’s Environmental 
Quality Board (EQB) will then be 
required to administer the program 
consistent with all the UIC regulations 
established by EPA. 

DATES: The EPA will conduct a public 
hearing on the above-identified UIC 
program application at EPA's Caribbean 
Field Office (CFO), at the address below 
on March 12, 1991 at 10 a.m. The hearing 
will adjourn when all interested persons 
have been heard. 

This hearing represents a rescheduling 
of the public hearing originally 
scheduled for November 13, 2990, notice 
of which appeared in the Federal 
Register on October 3, 1990. That 
previously scheduled hearing was 
cancelled due to the need to reexecute 
the Memorandum of Agreement which is 
part of Puerto Rico's.complete UIC 
program submission. 

Interested persons may submit written 
comments on the Puerto Rico UIC 
program application to the Director of 
CFO or the Chief of the Drinking/ 
Ground Water Protection Branch (D/ 
GWP). All comments must be submitted 
to the below addresses no later than 
March 12, 1991 at 12 noon. 

ADDRESSES: The hearing will be held at: 
U.S. Environmental Protection Agency, 
Region II—Caribbean Field Office, 
Office 2A, Podiatry Center Building, 
1413 Fernandez Juncos Avenue, 
Santurce, Puerto Rico@09e9. 

Please send written comments and 
requests to testify to Pedro A. Gelabert, 


Director, CFO, U.S. Environmental 
Protection Agency, Region IIl— 
Caribbean Field Office, Office 2A, 
Podiatry Center Building, 1413 
Fernandez Juncos Avenue, Santurce, 
Puerto Rico 00909 or Walter E. Andrews, 
Chief, Drinking/Ground Water 
Protection Branch, U.S. Environmental 
Protection Agency, 26 Federal Plaza, 
room 845, New York, New York 10278. 
FOR FURTHER INFORMATION CONTACT: 
Robert Ferri, Underground Injection 
‘Control Section at (212) 264-1800 or 
Jorge Martinez, Water Management 
Section at (809) 729--6920. 
SUPPLEMENTARY INFORMATION: The 
purpose of this public hearing is to 
receive comments from interested 
persons.and the public on the UIC 
program application submitted to EPA 
by the: Commonwealth of Puerto Rico. 

A tape recording or written transcript 
of the hearing shall be made available to 
the public.at EPA's Region II CFO and 
D/GWP Branch as part of the 
administrative record described below. 
All comments presented at the public 
hearing shall be considered by EPA in 
making a final decision. 

The program application prepared by 
EQB is part of the administrative record. 
The program application is available at 
EPA's CFO at the above address. The 
administrative record, including the 
program application, is available at 
EPA's Region Il D/GWP Branch at the 
above address. Duplicates of the 
program application ($.15 per copy 
sheet) may be obtained by writing to the 
Chief.of the D/GWP Branch at the 
above address.or calling one of the 
above numbers. 

All persons who believe that 
approving Puerto Rico’s UIC program 
application is inappropriate have an 
obligation to raise all reasonably 
ascertainable issues and submit all 
reasonably available arguments and 
factual grounds supporting their 
position, including all supporting 
material, by the close of the public 
comment period. All supporting material 
must be submitted in full unless it is 
already included in the administrative 
record. If the Region I] Water 
Management Division Director or the 
Director of CFO finds that comments, 
submitted in a timely manner, appear to 
raise substantial new questions, either 
may extend the public comment period. 

Any person who submits timely 
written or oral comments or requests 
notice of the final approval decision 
shall receive notice of the 
Administrator's final decision. Within 30 
days of service of such notice, any 
interested person may petition the 
Administrator to review any condition 
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of the Puerto Rico UIC program approval 
decision. 
Dated: January 22, 1991 


Kevin Bricke, 
Acting Director, Water Management Division. 


[FR Doc. 91-2802 Filed 2-5-91; 8:45.am] 
BILLING CODE 6560-50-M 


40 CFR Part 180 
[OPP~300225A; FRL-3878-7] 
RIN 2070-AC18 


Pesticide Tolerances for Procymidone 


AGENCY: Environmental! Protection 
Agency (EPA). 


ACTION: Proposed rule. 


SUMMARY: This document proposes to 
establish a 4-year time-limited tolerance 
for the residues of the fungicide 
procymidone, N-(3; reamed 1,2- 
dimethyicyclopropane 1,2 
dicarboximide, in or on the raw 
agricultural commodity (RAC) wine 
grapes treated prior to January 1, 1990, 
at 7.0 ppm. A regulation to establish a 
maximum permissible level for residues 
of precymidone on grapes was 
requested by Sumitomo Chemical Co., 
Ltd. 


DATES: Comments, identified by the 
document control number [OPP- 
300225A], should be received on or 
before March 8, 1991. 


ADDRESSES: By mail, submit written 
comments to: Public Docket and 
Freedom of Information Section, Field 
Operation Division (H7506C), Office of 
Pesticide Programs, Environmental ° 
Protection Agency, 401'M St., SW.., 
Washington, DC 20460. In person, bring 
comments to: Rm. 246, CM #2, 1921 
Jefferson Davis Hwy., Arlington, VA 
22202. 

Information submitted as comments 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.A 
copy of the comments that do not . 
contain CBI must be submitted for © 
inclusion in the public record. 
Information not marked CBI may be 
disclosed publicly by EPA without prior 
notice. All written comments will be 
available for public inspection in Rm. 
246 at the address-given above, from 8 
a.m. to 4 p.m., Monday through Friday, 
except legal holidays. 
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FOR FURTHER INFORMATION CONTACT: By 
mail: Susan Lewis, Product Manager 
(PM) 21, Registration Division (H7505C), 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number: Rm. 227, 
CM #2, 1921 Jefferson Davis Hwy., 
Arlington, VA 22202, (703-557-1900). 
SUPPLEMENTARY INFORMATION: On April 
13, 1990, Sumitomo Chemical Co., Ltd., 
345 Park Ave., New York, NY 10154, 
submitted a pesticide petition, PP 
OE3859, proposing the establishment of 
a tolerance for the residues of the 
fungicide procymidone in or on the raw 
agricultural commodity wine grapes at 5 
ppm and to immediately establish an 
interim tolerance of 7 ppm, for 1 year. 
Tolerances and exemptions from 
tolerances for residues of pesticide 
chemicals in or on raw agricultural 
commodities are established by EPA 
pursuant to section 408 of the Federal 
Food, Drug, and Cosmetic Act (FFDCA) 
(21 U.S.C. 301 et seq.). 


I. Introduction 


In the Federal Register of September 
25, 1990 (55 FR 29171), EPA issued an 
advanced notice of proposed rulemaking 
(ANPR) for procymidone to solicit 
comment on its preliminary assessment 
of the risk posed by procymidone 
residues in imported wine, its planned 
course of action, and several key 
scientific and policy questions raised by 
the request for tolerance. After 
considering the comments received on 
the ANPR and following further review 
of the data submitted by Sumitomo, EPA 
is in this document proposing to 
establish a time-limited tolerance on 
wine grapes. This proposed tolerance 
has two conditions placed on it: (1} the 
tolerance will only be effective for 4 
years, and (2) the tolerance will only 
apply to wine grapes grown in 1989 or 
before. 


II. Science Findings 
A. Summary of Studies 


The data submitted in the petition and 
other relevant material have been 
’ evaluated. The toxicological data 
considered in support of the tolerances 
include: 

1. A chronic feeding and 
carcinogenicity study in rats fed 0, 100, 
300, 1,000, or 2,000 ppm in the diet. 
Enlarged cells in the liver were seen in 
both sexes at 1,000 and 2,000 ppm, and 
increased liver weights were found in 
females fed 1,000 ppm and in both sexes 
fed 2,000 ppm. A conservative approach 
was used to establish the lowest effect 
level (LEL) because an inadequate 
number of males were available for 
evaluation at termination in each of the 


100 and 300 ppm groups. Although body 
weight/liver effects were not seen at 
either the 100 or 300 ppm doses, the LEL 
was established at 300 ppm. The study 
was sufficient to establish a NOEL of 
100 ppm (5.0 mg/kg/day) for chronic 
effects other than cancer. There was a 
dose-related increased incidence of 
testicular interstitial cell tumors and 
hyperplasia at the 1,000 and 2,000 ppm 
dietary levels. There was also an 
increased incidence of ovarian stromal 
hyperplasia and pituitary adenomas at 
2,000 ppm in females. 

2. A carcinogenicity study in mice fed 
0, 30, 100, 300, and 1,000 ppm in the diet. 
There were increases in the incidence of 
hepatocellular adenomas and 
carcinomas, as well as the combination 
of the two, in both treated males and 
females. However, these increases were 
not always dose related or statistically 
significant, and most were within the 
range of reported historical control data 
for each category. Of the four dose 
groups tested, all treated male groups 
showed an increase in adenomas, while 
increased carcinomas were found in 100, 
300, and 1,000 ppm males; increased 
adenomas and combined adenomas/ 
carcinomas were noted in 300 and 1,000 
ppm females. There was also an 
increase in the incidence of 
hepatoblastomas (observed in male 
groups only) at 300 and 1,000 ppm. 
Hepatoblastomas have been classified 
by the National Cancer Institute, the 
National Toxicology Program, and the 
National Center for Toxicological 
Research as a variant of hepatocellular 
carcinoma. The combined incidence of 
adenomas/carcinomas/blastomas was 
increased in all treated male groups. 
Although the animals in this study could 
possibly have tolerated higher doses of 
procymidone, the risk estimate itself 
would not likely be altered significantly. 
Therefore, repeating this study is not 
necessary. 

3. A 6-month subchronic study in 
dogs. Dogs were administered dose 
levels of 0, 20, 100, and 500 mg/kg/day 
(capsule). The NOEL is 100 mg/kg/day. 
The LEL is 500 mg/kg/day based on 
increased incidence of emesis (both 
sexes), diarrhea (females), elevated 
alkaline phosphatase levels (both 
sexes), and increased BUN (males). Data 
on the stability and purity of 
procymidone used in this study are 
currently under review. 

4. A developmental toxicity study in 
rabbits. The highest dose tested (1,000 
mg/kg/day) was a limit dose (the 
highest dose that is practical to test in 
laboratory animals). Treatment did not 
induce maternal toxicity at any level, 
nor was any developmental toxicity 
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evident. The NOEL is greater than 1,000 
mg/kg/day. 

5. A developmental toxicity study in. 
rats. The dose levels were not high 
enough to make an adequate assessment 
of the potential for developmental and/ 
or maternal toxicity. There was no 
evidence of maternal toxicity at any 
dosage level (30, 100, or 300 mg/kg/day 
delivered in corn oil via gavage). There 
was also no evidence of treatment- 
related developmental toxicity at any 
dose level. 

6. A reproductive toxicity study in rats 
fed 0, 50, 250 and 750 ppm in the diet (0, 
2.5, 12.5 and 37.5 mg/kg/day). Data on 
the microscopic findings for the low- 
and mid-dose groups were not provided. 
Systemic toxicity was observed in 
adults and pups at 250 ppm and above 
in the form of decreased body weight 
gain and food consumption (statistically 
significant in the high-dose group}, 
increased absolute and relative liver 
weights in males, increased testes 
weights and combined and adjusted and 
testes volume, along with decreases in 
pup prostate and epididymal absolute 
and relative weights. Macroscopic and 
microscopic changes were observed in 
the liver and male external genitalia 
(data were available only on the high- 
dose group). At this time, neither a 
NOEL nor a LEL has been established. 

7. Mutagenicity tests. Procymidone 
has been tested in several mutagenicity 
studies, but all of these have been 
classified by EPA as unacceptable 
because of various serious deficiencies 
in methodology. All studies appear, on 
the surface, to be negative. 

8. General metabolism study in rats 
and mice. Although this study provided 
useful information on procymidone, it 
did not satisfy all of the EPA data 
requirements for a metabolism study. In 
both rats and mice, a single dose of 100 
mg/kg was readily absorbed from the 
gastrointestinal tract and distributed to 
all tissues examined. Absorption 
appeared to be slightly faster in mice 
than rats, whereas available data 
indicated that distribution, metabolism, 
and excretion were comparable 
between rats arid mice. Both species 
metabolized procymidone extensively, 
so that within 48 hours of administration 
only minor quantities of the parent were 
excreted in urine and feces. 

9. Additional studies. Studies in mice 
and rats demonstrate that procymidone 
is capable of increasing serum 
testosterone and luteinizing hormone 
levels and that it has weak binding 
affinity for androgen receptors on rodent 
prostate. 
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8. Peer Review 


The Health Effects Division Peer 
Review Committee of the Office of 
Pesticide Programs carried out a weight- 
of-the-evidence review of all relevant 
data and concluded to classify 
procymidone as either Group B- 
Probable Human Carcinogen or Group 
C-Possible Human Carcinogen. 

The B, classification was based on the 
statistically significant increasing trend 
and pair-wise increase in interstitial cell 
adenomas in male rats, pituitary 
adenomas in female rats, and liver 
adenomas and combined adenomas/ 
carcinomas in female mice. 
Additionally, a rare variant of 
hepatocellular carcinoma, 
hepatoblastoma, had a significant trend 
in male mice. The hepatoblastoma rate 
at the top dose was well outside the 
historical control range. While the tumor 
incidences in mice were not greatly 
elevated, the effects were seen at doses 
well below an adequate top dose. The 
available evidence for a mechanism 
involving altered hormonal influences 
was not conclusive. 

The C classification was supported by 
the same evidence as above but with a 
different consideration. Although there 
were significant increases in tumors in 
two species (both sexes of rat and in 
female mouse), these were primarily 
benign. The one malignant tumor, 
hepatoblastoma in male mice, occurred 
with a significant positive trend, but 
was not significantly increased in a pair- 
wise comparison with controls. Also, the 
hepatoblastomas were late occurring. 
The female mouse liver tumors 
(adenomas) were found only at the 
highest dose. The combined female 
mouse tumor incidence, consisting 
mainly of benign tumors, was just 
outside historical controls. The female 
rat pituitary tumors were benign and 
considered common in aging rats. There 
was a lack of support from genotoxic 
evidence and structural activity 
relationship considerations. Although 
evidence involving altered hormonal 
influences was not conclusive, this 
mechanism was considered possible, 
and additional studies are encouraged. 

A low-dose extrapolation model 
applied to the experimental animal 
tumor data was overwhelmingly 
recommended by the Peer Review 
Committee for quantification of human 
risk (Q*) (upper-bound estimate of 
potency) regardless of the classification. 


C. Science Advisory Panel 


On November 30, 1990, the Science 
Advisory Panel (SAP) reviewed the Peer 
Committee recommendations. The 
finding of tumor formation at one site in 


one sex of one species (testicular 
interstitial cell tumors in male rats) in 
one study was considered by the Panel 
to justify inclusion in Category C, a 
possible human carcinogen. Although 
the Panel recognized that the data 
submitted did not meet all EPA data 
requirements, the Panel believed that 
there was sufficient data to conclude © 
“that the hazards from exposure to 
procymidone residues in wine at the 
concentrations measured by FDA are 
limited.” Accordingly, the panel 
concurred with EPA's preliminary risk 
assessment “that the health risks to 
consumers of wine containing residues 
of procymidone at the concentrations 
found in the FDA surveys are low.” 
Nonetheless, because of the failure of 
the data to meet all requirements, the 
Panel concluded there was an 
“untenable degree of uncertainty” 
regarding the risk assessment which 
required that some studies be repeated 
(rat developmental toxicity study, 
substance intake and histopathology of 
low- and mid-doses in rat reproduction 
study, mutagenicity studies, general 
metabolism study, and chronic feeding 
study in dog). 

The Health Effects Division Peer 
Review Committee is reviewing the 
Panel's conclusions to evaluate any 
impact on its previous determinations. 
Any needed modifications to the risk 
assessment will be made before a final 
interim tolerance is established and are 
not expected to raise the projected risks 
posed by procymidone. 


D. Exposure and Risk Assessment 


The Agency believes that the data on 
female mouse liver tumors can be used 
to provide an estimate of carcinogenic 
potential. It estimates a Q’ value of 0.023 
(mg/kg/day) ', using the linearized 
multistage procedure. Q’s estimated 
from male mouse liver tumors and male 
rat testicular tumors are 0.018 and 0.021 
(mg/kg/day) ', respectively; the 
similarity in the values lends support to 
the value derived from the female mouse 
liver tumor data. The female mouse liver 
tumor data were used in this risk 
assessment because they provide the 
highest Q* value. This maximizes the 
estimate of risk and is consistent with 
guidance provided in the Agency's risk 
assessment guidelines for cancer. 

The Agency has evaluated dietary 
exposure to procymidone residues for 
imported wine grapes treated prior to 
1990. Exposure would be limited to wine 
made from the treated grapes. The 
estimated upper-bound risk of cancer for 
a given level of wine consumption is 
calculated by using the following 
formula: Upper-bound 
risk = AxBxCx(DxE/F)xGxH where: 
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A=Concentration of procymidone in 
wine. 

B=Likelihood of drinking imported 
wine when any wine is consumed 
(assumed 0.145, unitless [14.5 percent 
wine sold in U.S. is imported]). 

C=Likelihood of imported wine ~ 
containing quantifiable amounts of 
procymidone (assumed 0.20, unitless [20 
percent of imported wine was treated 
with procymidone]). 

D=Fluid ounces of wine consumed 
per day (average consumer=1 glass/5.3 
days [Mean] and high consumer=2 
glasses/day [99.0 percentile]}). 

E=Grams of wine per fluid ounce 
(density assumed equal to that of water, 
29.57 g/fl./oz.). 

F= Average body mass of adult 
human, 18 or more years old (assumed, 
70 kg). 

G=Equivalence factor (1 kg wine/ 
1,000 g wine) 

H=Carcinogenic potency (0.023 (mg 
procymidone/kg body weight/day) '). 

The upper-bound risk over a wine 
consuming lifetime of 52 years, 
representing continuous exposure from 
age 18 to age 70, was estimated by 
multiplying the 70-year upper bound risk 
by 52/70. 

The upper bound to the oncogenic risk 
is estimated to be 5.0x10°° for a high 
consumer and 4.6x10°’ for an average 
consumer assuming a theoretical 
maximum residue of 3 ppm in wine 
based on the 7-ppm level in wine grapes. 

Actual residues in wine will probably 
be less. The Food and Drug 
Administration (FDA) in monitoring of 
approximately 1,100 imported wine 
samples collected over the past year 
(since February 1990) found the highest 
level of 0.6 ppm in wine. The incidence 
of positive samples (i.e., at or greater 
than 0.02 ppm) was 9 percent, and the 
average positive finding was 0.06 ppm. 

Assuming that a wine consumer 
manages to pick only vintages from- 
before 1990 for the next 10 years and 
residue levels of procymidone in wine 
are at 0.6 ppm, the highest level detected 
by FDA, the dietary oncogenic risk is 
estimated for the high consumer to be 
1.92x10-7 and for the average consumer 
to be 1.8x10°®. 

The average and high consumers were 
derived for wine drinkers only and do 
not include the 53 percent of the U.S. 
population who claimed not to have 
drunk any wine in approximately 1 year. 

Procymidone appears to cause effects 
on reproduction and development of 
reproductive organs. Since neither a LEL 
nor a NOEL has been established, a 
quantitative assessment is not possible 
at this time. However, in view of the 4 
orders of magnitude difference between 
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the dose that did not cause frank effects 
in rats and the exposure even for the 
99th percentile of wine consumers, it 
does not appear that reproductive 
effects would be expected. 

The kinds of effects measured in the 
chronic rat study are not likely to result 
from exposure to procymidone in wine 
at 0.6 ppm. The NOEL for chronic effects 
was established at 5.0 mg/kg/day; the 
level of exposure for even the 99th 
percentile consumer of wine is expected 
to be on the order of 10°* mg/kg/day. 

Developmental toxicity is also not 
expected. The NOEL from the accepted 
study is above 1,000 mg/kg/day; 
exposure to the 99th percentile of wine 
consumers is expected to be 
epeeeneiny 7 orders of magnitude 

ess. 

The risk of mutagenicity cannot be 
assessed either qualitatively or 
quantitatively at this time because of the 
poor quality of the submitted studies. 
However, since the Agency has 
assumed that procymidone may be 
carcinogenic and has estimated that 
carcinogenic risks are negligible, even to 
high wine consumers, the results of 
additional mutagenicity tests are 
unlikely to increase the estimate of 
carcinogenic risk significantly. 


III. Outstanding Data Requirements 


The following data are currently 
lacking and are needed for establishing 
a permanent tolerance. Sumitomo 
Chemical Co., Ltd., has agreed to 
generate and submit the data within the 
following timeframes: Data submitted 
and currently in review: 

Stability and Purity of Procymidone in 
Dog Study. 

Additional information on the 
physical and chemical properties to 
fulfill requirements as outlined in 
guidelines sections 63-4, -6, -7, and 63-9 
through 13. 

The composition of the various 
formulations used on grapes and grape 
products which may be imported to the 
US 


Additional information concerning the 
amount of grape processed commodities 
which are exported to the U.S. 
Additional information concerning the 
amount of meat and poultry products 
which are exported to the U.S. 

Information on the use of 
procymidone on other commodities 
exported to the U.S. and whether 
tolerance petition(s) for these 
commodities will be forthcoming. 

The labels of all procymidone 
products for all countries exporting 
grapes and grape products to the U.S. 
January 1991: 

Product chemistry data: a. Details 
concerning the beginning materials and 


manufacturing process. b. Details 
concerning the procedures for 
quantifying the amounts of major 
impurities. Sample chromatograms and 
spectra of standards should be 
submitted. 

April 1991: 

Microscopic findings on the low- and 
mid-dose groups for the 
multigenerational rat reproduction 
study. 

Gene Mutation Study 
July 1991: 

Structural Chromosomal Aberration 

Other Genotoxic Effects 

Analytical Methods for Product 
Chemistry 

Metabolism Study in Grapes 
January 1992: 

Ruminant and Poultry Metabolism 
Studies 

Rat Developmental Toxicity Study 
July 1992: 

Grape Metabolism—Processing Study 

Validation of Analytical Methodology 

Field trial data conducted in 
geographically representative locations 
for representative grape varieties which 
will likely be imported into the U.S. 

General Metabolism Study 
January 1993 

Chronic Feeding Study in the Dog 

Based on the review of these studies 
the Agency will determine whether the 
issuance of a permanent tolerance is 
appropriate. The interim tolerance 
proposed in this document will expire 4 
years from the date of publication of the 
final rule. 


IV. Tolerance Proposal 


A. Timing and Form of Tolerance 
Proposal 


EPA received extensive comment on 
the ANPR, and EPA's response to that 
comment appears in the following 
section. That comment has been helpful 
in formulating this proposed tolerance. 
Of particular importance to this 
proposal are three general points made 
in the comments: (1) The economic 
impact from not establishing a tolerance 
would be severe, particularly on United 
States wine importers; (2) EPA should 
treat similarly situated pesticide 
manufacturers similarly; and (3) EPA 
should not respond to the petition in 
such a manner that would encourage 
pesticide manufacturers to rely on 
potential trade disruptions as a means 
of skirting customary data requirements. 

The United States imports 
approximately $2 billion worth of wine 
per year. Potentially, $300 million worth 
of that flow may have been disrupted 
because of the use of procymidone by 
overseas growers. Those losses will fall 
heavily on United States wine importers 
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due to the loss of sales and the fact that 
many of these importers have already 
purchased wine containing 
procymidone. Impacts could also be 
severe in exporting countries - 
particularly in areas which, as a 
consequence of geographical factors, 
used procymidone most extensively. 

These potential impacts convinced 
EPA that an interim tolerance should be 
proposed if the scientific data on 
procymidone, even if not meeting all 
EPA requirements, were sufficiently 
reliable to conduct a risk assessment. 
As detailed above, following both 
internal and external peer review of the 
data, EPA believes that a reasoned 
judgement can be made on the risks 
posed by procymidone. However, EPA 
would note that the fact that several of 
the procymidone studies must be redone 
requires that EPA act particularly 
cautiously in proposing to establish any 
tolerance, 

Having concluded that expedited 
action is appropriate and is possible 
with the existing data base, EPA 
considered how any proposed tolerance 
could be structured to ensure that it 
treated similarly situated petitioners 
similarly and did not encourage actions 
which would promote another potential 
trade disruption like that which has 
occurred with procymidone. EPA 
decided that both of these concerns 
could be addressed by limiting any 
tolerance to those commodities treated 
with procymidone prior to the filing of 
the petition for tolerance. Thus, 
Sumitomo would be treated similarly to 
any other petitioner whose petition 
failed to meet all data requirements. 
Sumitomo would not be entitled to a 
tolerance allowing usage of the pesticide 
while the additional data are being 
produced. Further, the retrospective 
approach would remove most, if not all, 
of any advantage that could be gained 
by creating a procymidone-type 
situation necessitating expedited 
tolerance review. Finally, EPA has 
proposed that this tolerance be 
established with a fixed expiration date 
to ensure the timely submission of 
missing data. 


B. Tolerance Commodity 


EPA considered three separate 
commodities, grapes and grape 
products, wine grapes, and wine in 
determining what type of tolerance 
should be proposed for procymidone. 
EPA decided to propose a tolerance on 
wine grapes because the risk estimate 
for wine grapes is low (4.6x10°? for an 
average consumer), and setting the 
tolerance on a raw commodity is in 
accord with usual EPA practices. 
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Limiting the tolerance to wine grapes 
treated prior to 1990 reduces that risk 
even further. 

EPA rejected grapes as the tolerance 
commodity for a number of reasons. 
First, the estimated cancer risk from 
procymidone on grapes is 2.6x'** 
Although that risk level might be 
acceptable in other circumstances, EPA 
believes that as a general matter it 
should err on the conservative side 
given the uncertainty in the data base 
on procymidone. This is particularly true 
for grapes because the data EPA has on 
procymidone residues in grapes are very 
weak. A further consideration weighing 
against setting the tolerance on grapes is 
that the economic impact which has 
necessitated expedited action is not a 
result of procymidone usage on all types 
of grapes only wine grapes. EPA 
believes that, if extraordinary action is 
taken in circumstances such as this, it 
should be narrowly tailored to address 
the specific cause of the economic 
impact. 

EPA also considered setting the 
tolerance on wine. This would have 
required establishing a food additive 
regulation under section 409 of the 
FFDCA. Although the estimated risk for 
procymidone residues in wine is very 
low, EPA decided it would not be 
appropriate in this case to establish a 
section 409 food additive regulation. 
EPA's usual practice is to establish a 
tolerance on the raw commodity unless 
the raw commodity is not marketed or 
unless risk concerns maybe negated by 
setting the tolerance for processed food 
alone. Here the raw agricultural 
commodity is marketed, and if the 
tolerance is limited to wine grapes there 
are no risk concerns in establishing a 
section 408 tolerance. Thus, EPA saw no 
basis for taking the unusual step of 
establishing a section 409 food additive 
regulation for wine. 


V. Comments for the ANPR 


In response to the procymidone 
ANPR, 349 comments (plus 30 late 
comments) have been received. 

1. The vast majority were a standard 
comment submitted by various wine 
distributors requesting that an 
enforcement level be immediately 
established. The affected nations’ 
embassies, the European Commission, 
and the wine producer associations 
stated that since “EPA has determined 
that residue levels are safe,” and 
considering their projected $300 million 
dollar losses, they cannot wait until the 
summer of 1991 for establishment of an 
interim tolerance. 

EPA's response: As stated in the 
September 25, 1990 Advanced Notice of 
Proposed Rule Making, EPA and the 


Food and Drug Administration (FDA) 
had decided that it would not be 
appropriate to establish a specific 
enforcement level due to uncertainties in 
EPA's risk assessment. Since the 
publication of the ANPR, the toxicity 
data base has undergone both an 
internal and external peer review which 
confirmed EPA's preliminary risk 
assessment. After careful review of all 
the data, the Agency now believes it has 
an adequate data base to establish a 
time-limited tolerance of 7 ppm on wine 
grapes treated prior to January 1, 1990. 
Because a tolerance is being proposed, 
an enforcement level is no longer 
necessary. 

2. The Natural Resources Defense 
Council (NRDC) stated that for EPA to 
grant any tolerance for procymidone 
would not only be imprudent but illegal. 
The toxicological data have many 
deficiencies and are not rigorous enough 
to provide definite conclusions. 
Furthermore, uncertainties cloud any 
analysis of exposure. NRDC maintained 
that FFDCA does not grant EPA 
authority to establish interim tolerances. 
If EPA were to fashion any exceptions 
to data requirements or procedures in 
this case, it would signal to 
manufacturers that widespread overseas 
use and the threat of trade disruptions 
may enable them to avoid their 
obligations to subject their pesticide to 
full testing and review before it is 
introduced into the American food 
supply. 

EPA's response: As to deficiencies in 
the procymidone data base, EPA has 
explained above why it believes the 
data are sufficient to make the 
necessary statutory determinations 
under FFDCA section 408. EPA 
disagrees with NRDC regarding EPA's 
authority to set interim or time-limited 
tolerances. NRDC appeared to argue 
that because EPA regulations permit the 
granting of temporary tolerances for 
pesticide residues resulting from use of 
a pesticide under an Experimental Use 
Permit (EUP), EPA may only impose 
time limitations on tolerances connected 
to such permits. 

In FFDCA section 408 (b), EPA is 
granted the authority to establish 
tolerances “to the extent necessary to 
protect the public health.” This broad 
grant of authority gives EPA wide 
discretion in the conditions EPA may 
impose in establishing tolerances. 
Certainly, FFDCA section 408 (j) which 
preserves the authority first granted 
under FIFRA for EPA to establish 
temporary tolerances in connection with 
experimental use permit does not by 
implication preclude EPA from placing 
time limitations on other tolerances. 
Section 408(j) was not enacted for the 


Fédéral Register / Vol. 56,.No.°25 '/ Wednesday, February 6, 1991 / Proposed Rules 


purpose of allowing EPA to establish 
temporary tolerances but temporary 
tolerances for pesticides used pursuant 
to experimental use permits. Congress 
thought special factors should be 
considered in granting a tolerance in 
connection with an experimental use 
permit and spelled out those factors in 
section 408(j) (“the necessity for 
experimental work in developing an 
adequate, wholesome, and economical 
food supply and the limited hazard to 
the public health involved such work”). 
Thus, section 408(j) was intended to 
expand EPA's authority and NRDC’s 
attempt to cite it as a limitation on the 
broad authority in section 408 (b) is 
unconvincing. 

NRDC also notes that tolerances for 
pesticides used pursuant to 
experimental use permits may only be 
approved following a finding that the 
tolerance will protect the public health. 
NRDC concludes from this that a 
tolerance for an experimental use may 
only be granted where there is a 
complete data set and therefore there 
must be a complete data set on 
procymidone before a tolerance can be 
established. 

EPA's response: EPA disagrees. The 
standard for approving a tolerance is 
whether the tolerance protects the 
public health not whether there is a 
complete data set. Although there are ~ 
some deficiencies in the procymidone 
data set, as explained above, EPA 
believes the data submitted are 
sufficient for it to conclude that the 
procymidone tolerance which EPA is 
proposing protects the public health. 

Finally, EPA agrees with NRDC’s 
comment that granting exceptions to its 
customary data requirements in 
situations where there is a potential 
disruption in trade may send the wrong 
signal to pesticide manufacturers. . 
Although the extraordinary 
circumstances involved in this petition 
have convinced EPA to take expedited 
action, EPA believes that action should 
go no further than addressing the 
circumstances which necessitated the 
expedited action. Accordingly, EPA has 
proposed a time-limitedand 
retrospective tolerance. In this way, 
pesticide manufacturers receive little 
incentive to attempt to recreate a 
situation similar to the present one. 

3. DowElanco and NOR-AM suppuri 
the harmonization of residue tolerances 
for pesticides; however, they strongly 
urged the Agency to hold all petitioners, 
whether involving a domestic or foreign 
use of a pesticide, to the same 
substantive data requirements and. 
standards of approval. The National 
Agricultural Chemicals Association 
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(NACA) stated that it supports 
innovative solutions to what appears to 
be a significant hardship; however, any 
action along these lines should be done 
as part of an across-the-board policy 
and not restricted to a specific situation. 

EPA's response: As noted above, EPA 
is sensitive to these commenters’ 
concerns regarding similar treatment of 
petitions for foreign and domestic 
tolerances. Accordingly, EPA has taken 
several steps to ensure that the 
petitioner in this instance does not 
receive preferential treatment because 
of the potential economic impacts on 
United States wine importers and 
others. Moreover, like NACA, EPA 
would prefer to issue a policy on these 
types of situations before acting in an 
individual case. In the present 
circumstances, however, that would 
effectively deny any relief to the parties 
affected. In any event, EPA would note 
that it did take the unusual step of 
issuing an ANPR to solicit comment on 
all possible options prior to even 
proposing a tolerance. Thus, there has 
been an opportunity for substantial 
public input. 

4. Kenneth W. Weinstein on behalf of 
Sumitomo stated that EPA should 
accelerate establishment of a 
procymidone tolerance to avoid adverse 
effects on the food supply and 
international trade. Sumitomo felt that 
the existing data base is more than 
adequate to establish an interim 
tolerance and that the risk assessments 
support an immediate issuance of the 
interim tolerance. EPA has the authority 
to grant an interim tolerance 
conditioned on the submission of 
additional data and that an adoption of 
a procymidone tolerance will not burden 
other petitioners. 

EPA’s response: As stated previously, 
because of the potential impact on 
international trade and the food supply, 
the Agency is porposing to establish an 
interim tolerance. The proposed interim 
tolerance will cover only those 
commodities treated with procymidone 
prior to the filing of the petition for 
tolerance. Sumitomo will not be entitled 
to a tolerance allowing usage of the 
pesticide while the additional data are 
being generated. Therefore, Sumitomo 
would be treated similarly to any other 
petitioner whose petition failed to meet 
all data requirements. 


VI. Conclusions 


The nature of the residues is 
adequately understood on imported 
wine grapes for a time limited tolerance. 
Residues of procymidone can be 
adequately determined using FDA 
multiresidue methodology which is 

published in Volume I of the FDA 


Pesticide Analytical Manual. There is no 
reasonable expectation of secondary 
residues in eggs, milk, meat, and meat 
byproduets from the use of pracymidone 
on wine grapes prior to 1990. 

The pesticide is considered useful for 
the purpose for which the tolerances are 
sought, and it is concluded that the 
establishment of the tolerances would 
protect the public health. Therefore, the 
tolerances are proposed as set forth 
below. 

Interested persons are invited to 
submit written comments on the 


proposed tolerances. Comments must 


bear a notation indicating the document 
control number, [OPP-300225A]. All 
written comments filed in response to 
this document will be available in the 
Public Docket and Freedom of 
Information Section, Field Operations 
Division (H7506C), at the address given 
above from 8 a.m. to 4 p.m., Monday 
through Friday, except legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601 through 
612), the Administrator has determined 
that regulations establishing tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


List of Subjects in 40 CFR Part 180 


Administrative practice and 
procedure, Agricultural commadities, 
Pesticides and pests, Reporting and 
recordkeeping requirements 

Dated: January 31, 1991. 

Douglas D. Campt, 
Director, Office of Pesticide Programs. 

Therefore, it is proposed that 40 CFR 
part 180 be amended as follows: 

1. The authority citation for part 180 
continues to read as follaws: 


Authority: 21 U.S.C. 346a and 371. 


2. By adding new § 180.455, to read as 
follows: 


§ 180.455 Procymidone; tolerance for 
residues. 


A tolerance is established for the 
residues of the fungicide procymidone. 
N-(3,5-dichloropheny!)-1,2- 
dimethylcyclopropane-f,2- 

dicarboximide in or on the following 
raw agricultural commodities: 


Commodi- Parts per 
milion Expiration date 


7.0 Oe eanenebeee 
of publication of finat 
tule) 


[FR Doe. 91-2961 Filed 2-5-91; 8:45 am} 
BILLING CODE €560-50-F 


40 CFR Part 228 
[FRL-3902-5] 


Ocean Dumping: Propased 
Designation of Site Located in the Guif 
of Mexico South of Atchafalaya Bay 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Proposed rule. 


SUMMARY: EPA today proposes to 
designate a dredged material disposal 
site located in the Gulf of Mexico south 
of Atchafalaya Bay for the continued 
disposal of dredged material removed 
from the Atchafalaya River Bar 
Channel. This proposed Atchafalaya 
River Bar Channel site designation is for 
an indefinite period of time. This action 
is necessary to provide an acceptable 
ocean dumping site for the current and 
future disposal of this material. 


DATES: Comments must be received on 
or before March 25, 1991. 


ADDRESSES: Send comments to: 

Norm Thomas, Chief, Federal Activities 
Branch (6E-F), U.S. EPA, 1445 Ross 
Avenue, Dallas, Fexas 75202-2733 
Information supporting this proposed 

designation is available for public 

inspection at the following locations: 

EPA, Region 6, 1445 Ross Avenue, 9th 
Floor, Dallas, Texas 75202. 

Corps of Engineers, New Orleans 
District, Foot of Prytania Street, room 
296, New Orleans, Louisiana 70160 

FOR FURTHER INFORMATION CONTACT: 

Norm Thomas 214/655-2260. 

SUPPLEMENTARY INFORMATION: 


A. Background 


Section 102{c} of the Marine 
Protection, Research, and Sanctuaries 
Act of 1972, as amended, 33 U.S.C. 1401 
et seg. (“the Act"J, gives the 
Administrator of EPA the authority to 
designate sites where ocean dumping 
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may be permitted. On December 23, 
1986, the Administrator delegated the 
authority to designate ocean dumping 
sites to the Regional Administrator of 
the Region in which the site is located. 
This proposed site designation is being 
made pursuant to that authority. 

The EPA Ocean Dumping Regulations 
(40 CFR chapter I, subchapter H, 228.4) 
state that ocean dumping sites will be 
designated by publication in part 228. A 
list of “Approved Interim and Final 
Ocean Dumping Sites” was published on 
January 11, 1977 (42 FR 2461 et seq.). 
That list established an Atchafalaya 
River ocean disposal site for the 
disposal of material dredged from the 
Atchafalaya River Bar Channel. In 
January 1980, the interim status of the 
Atchafalaya River site was extended 
indefinitely. Interested persons may 
participate in this proposed rulemaking 
by submitting written comments within 
45 days of the date of this publication to 
the EPA Region 6 address given above. 


B. EIS Development 


Section 102(2)}(c) of the National 
Environmental Policy Act of 1969, 42 
U.S.C. 4321 et seg., (“NEPA”) requires 
that Federal agencies prepare 
Environmental Impact Statements (EISs) 
on proposals for major Federal actions 
significantly affecting the quality of the 
human environment. While NEPA does 
not apply to EPA activities of this type, 
EPA has voluntarily committed to 
prepare EISs in connection with ocean 
dumping site designations such as this 
(39 FR 16186, May 7, 1974). 

EPA prepared a Draft EIS on the 
designation of the Atchafalaya River 
Ocean Dredged Material Disposal Site 
(CDMDS) in November 1983. Six 
comment letters were received on the 
Draft EIS. In December 1989 EPA 
determined that a Supplemental Draft 
EIS was necessary to correct 
information deficiencies and include 
more recent data fulfilling the requests 
of most of the commenting agencies. 
EPA prepared a Supplemental Draft EIS 
entitled “Environmental Impact 
Statement for the Atchafalaya River Bar 
Channel Ocean Dredged Material 
Disposal Site Designation.” On 
December 28, 1990, a notice of 
availability of the Supplemental Draft 
EIS for public review and comment was 
published in the Federal Register. The 
public comment period on this 
Supplemental Draft EIS closes on 
February 18, 1991. 

The proposed action discussed in the 
EIS is designation for continuing use of 
an ocean disposal site for dredged 
material. The purpose of the designation 
is to provide an environmentally 
acceptable location for ocean disposal. 


The appropriateness of ocean disposal 
is determined on a case-by-case basis. 
Prior to each use the Corps will comply 
with 40 CFR part 227 by providing EPA a 
letter containing all the necessary 
information. 

The EIS discusses the need for the 
action and examines ocean disposal 
sites and alternatives to be proposed 
action. Land based disposal alternatives 
were examined in a previously 
published EIS and the analysis was 
updated in the Supplemental Draft EIS 
based on information from the COE. A 
marsh creation site located 
approximately 10 miles from the existing 
ODMDS was evaluated. Due to the high 
cost of pumping dredged material this 
distance, this alternative was ruled out. 
Two beach nourishment sites were also 
evaluated. Due to the texture of the 
dredged material and high costs, these 
alternatives were determined 
impractical. 

Four ocean disposal alternatives—two 
shallow water areas (including the 
proposed site), a mid-shelf area and a 
deepwater area—were evaluated. Use of 
the mid-shelf and deepwater sites would 
involve: (1) Increased transportation and 
surveillance and monitoring costs 
without any corresponding 
environmental benefits; (2) slowar rates 
of erosion and transport of the mixed 
sediments from the sites; and (3) 
increased safety hazards resulting from 
transporting dredged material greater 
distances through areas of active oil and 
gas development. Because of these 
reasons, the mid-shelf and the 
deepwater area were eliminated from 
further consideration. An alternative 
shallow-water site located nine miles 
south and two miles east of the existing 
ODMDS was also evaluated. However, 
environmental effects would be similar 
with no environmental benefits gained 
by its selection. ; 

The boundaries of the proposed site 
are approximately the same as the 
interim-designated site except that the 
proposed site has been shifted slightly 
to the east and the length of the 
proposed site has been extended on the 
northern and southern ends to 
accommodate actual and potential 
increases in the oceanward bar channel 
limit requiring maintenance. 

In accordance with the requirements 
of the Endangered Species Act, EPA has 
completed a biological asessment of the 
potential effects of site designation on 
listed species of whales and turtles. The 
EPA has coordinated a no adverse 
impact determination with the National 
Marine Fisheries Service (NMFS) and 
NMFS has concurred with this 
determination. Pursuant to an Office of 
Water Policy memorandum dated 
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October 23, 1989, EPA has evaluated the 
proposed site designation for 
consistency with the State’s approved 
coastal management program. EPA has 
preliminarily determined that the 
designation of the proposed site is 
consistent to the maximum extent 
practicable with the State coastal 
management program, and will submit 
this determination to the State for 
review in accordance with EPA policy. 
In addition, as part of the NEPA process, 
EPA has consulted with the State — 
regarding the effects of the dumping at 
the proposed site on the State coastal 
zone. EPA will take the State's 
comments into account in preparing the 
Final EIS for the site, in determining 
whether the proposed site should be 
designated, and in determining whether 
restrictions or limitations should be 
placed on the use of the site, if it is 
designated. 


C. Site Designation 


The Atchafalaya ODMDS is located 
east of and parallel to the Atchafalaya 
River Bar Channel. The center of the site 
is approximately 16 miles for the 
mainland coast but the northern end of 
the site is only 2 miles from the North 
Point of Point au Fer Island. The 
proposed site is approximately 19 miles 
long. The average water depth at the site 
is 16 feet. The coordinates of the 
rectangular-shaped site are as follows: 
29° 21’ 24.92” N, 91° 23’ 11.00” W; 29° 21’ 
08.86” N, 91° 22’ 47.47” W; 29° 07’ 59.43” 
N, 91° 34’ 27.51” W: 29° 08’ 15.46” N, 91° 
34’ 51.02” W. 


D. Regulatory Requirements 


Five general criteria in § 228.5 of the 
EPA Ocean Dumping Regulations are 
used in the selection and approval of 
ocean disposal sites for continuing use. 
Sites are selected so as to minimize 
interference with other marine activities, 
to keep any temporary parturbations 
from the dumping from causing impacts 
outside the disposal site, and to permit 
effective monitoring to detect any 
adverse impacts at an early stage. 
Where feasible, locations off the 
Continental Shelf are chosen. If at any 
time disposal operations at a site cause 
unacceptable adverse impacts, further 
use of the site may be terminated or 
limitations placed on the use of the site 
to reduce the impacts to acceptable __ 
levels. 

EPA has determined, based on 
information presented in the 
Supplemental Draft EIS, that the 
proposed site is acceptable under the 
five general criteria. The Continental 
Shelf location is not feasible and no 
environmental benefit would be 
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obtained by selecting such a site. 
Historical use of the existing site has not 
resulted in substantial adverse effects to 
living resources of the ocean or to other 
uses of the marine environment. Section 
228.6 lists eleven specific factors used in 
evaluating a proposed disposal site to 
assure that the general criteria are met. 
The characteristics of the proposed site 
are reviewed below in terms of the 
eleven specific factors. 

1. Geographical Position, Depth of 
Water, Bottom Topography and 
Distance From Coast. (40 CFR 
228.6(a)}(1).) 

Geographical position, average water 
depth, and distance from the coast for 
the disposal site are given above. 
Bottom topography gently slopes to the 
south (1.0 foot per mile). 

2. Location in Relation To Breeding, 
Spawning, Nursery, Feeding, or Passage 
Areas of Living Resources in Adult or 
Juvenile Phases. (40 CFR 228.6({a)}(2).) 

The northwestern Gulf of Mexico is a 
breeding, spawning, nursery, and 
feeding area for shrimp, menhaden, and 
bottomfish. To complete their life cycles, 
many of the species migrate seasonally 
between the estuaries and the Gulf. 
Because the timing varies by species, 
some migration can occur at almost any 
time of the year. 

The ODMDS is located in the region 
dominated by species that are estuary- 
related. This group of organisms is 
generally most abundant off Louisiana, 
but extends from the Mississippi River 
Delta to south of Brownville, Texas. Off 
Louisiana, the commercially important 
shrimp and fish include white shrimp, 
brown shrimp, Gulf menhaden, and sand 
seatrout. Commercially important 
shellfish and finifish that inhabit the 
nearby bay environment include oyster, 
blue crab, black drum, red drum, and 
spotted seatrout. 

The proposed ODMDS represents a 
very small area of the total range of the 
white and brown shrimp and their 
related communities; however, the 
nearby Atchafalaya River estuarine area 
is one of the region's major nursery 
areas. Point au Fer Shell Reef is shown 
on most nautical charts as a barrier 
between the open Gulf of Mexico and 
the Atchafalaya River estuarine area. 
Even though nautical charts show only a 
few passages through Point au Fer Shell 
Reef, the shell dredging in this area has 
been so extensive that the reef is no 
longer considered a barrier to these 
migrating species. The Atchafalaya 
estuary has a broader expanse of direct 
connection with the open Gulf of Mexico 
than any other estuary along the 
Louisiana coast. A small portion of this 
passage route would be unavailable to 
migrating shrimp during periods of 


active dredging and disposal. Also, the 
settling dredged material and the 
sediment plume in and near the ODMDS 
will impede the migration of shrimp 
between the Gulf and Atchafalaya Bay. 
However, the effect of these 
impediments on the migration of the 
overall shrimp populations will be very 
small and probably undetectable. The 
stress and possible mortality of 
individual organisms encountering 
adverse conditions during dredged 
material disposal in the ODMDS will be 
negligible compared to the passage of 
the far greater majority of individuals 


’ crossing in to or out of the estuary at 


other locations. Disposal of material at 
the ODMDS will also have negligible 
effects on endangered or threatened 
species. 

3. Location in Relation to Beaches and 
Other Amenity Areas, (40 CFR 
228.6(a)(3).) 

There are no known recreational 
parks or beaches in proximity to the 
ODMDS. The nearest point of land is 
North Point of Point au Fer Island about 
2 miles from the north end of the 
ODMDS. It may be possible to observe 
the disposal plume from North Point or 
from boats in the vicinity during the 
active period of dredged material 
disposal within the site. The plume is 
expected to dissipate quicly after 
completion of the disposal operations. 
Except for the minor affects of these 
limited observations, there should be no 
effects on the aesthetics of the area. 

4. Types and Quantities of Wastes 
Proposed To Be Disposed of, and 
Proposed Methods of Release, Including 
Methods of Packing the Wastes, If Any 
(40 CFR 228.6(a)(4).) 

The volume of dredged material to be 
disposed is estimated to be 
approximately 9 million cubic yards per 
year. The dredged material generally 
consists of approximately 45% silt, 45% © 
clay, and 10% find-grained sand. The 
material is removed, using a cutterhead 
pipeline dredge, from the Atchafalaya 
River Bar Channel and released within 
the ODMDS as an uncohesive slurry. 
The Atchafalaya Bar Channel, is 
dredged annually. The average length of 
the dredging contract is 60 to 90 days. 
No portion of the bar channel is dredged 
more than once each year. 

It is expected that most future 
disposals of dredged material will 
follow the past disposal pattern with 
respect to types, quantities, and 
methods of release. Any material 
disposed of at the site would be required 
to comply with the criteria of the Ocean 
Dumping Regulations. None of the 
material will be packaged in any way. 

5. Feasibility of Surveillance and 
Monitoring (40 CFR 228.6{a}(5).) 
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Surveillance is possible by shore- 
based radar, aircraft, or day-use boats. 
No surveillance is currently performed 
by the U.S. Coast Guard. Monitoring 
would be facilitated by the fact that the 
ODMDS is nearshore, in fairly shallow 
water, and has baseline data available. 
The primary purpose of monitoring is to 
determine whether disposal at the site is 
significantly affecting areas outside the 
disposal area and to detect any 
unacceptable adverse effects occurring 
in or around the site. Based on historic 
data, an intense monitoring program is 
not warranted. However, in order to 
provide adequate warning of 
environmental harm, the EPA will 
develop a monitoring plan in 
cooperation with the COE. The plan 
would concentrate on periodic depth 
soundings and sediment and water 
quality testing. 

6. Dispersal, Horizonal Transport and 
Vertical Mixing Characteristics of the 
Area, Including Prevailing Current 
Direction and Velocity, If Any (40 CFR 
228.6(a)(6).) 

Current patterns in the vicinity of the 
existing ODMDS are highly complex. 
Although tides, loop current intrusions, 
and river flow may affect the local 
currents, these currents are influenced 
predominantly by winds. Thus, the 
direction and velocity of the currents 
vary throughout the year. 

Winds are a particularly strong 
driving force in the late autumn, winter, 
and early spring. Net water flow in the 
winter is to the northwest; however, 
rapid flow reversals to the southeast 
occur periodically and are well 
correlated with similar changes in wide 
direction. Nearshore current patterns 
are somewhat more complex in summer. 
In the absence of strong winds and the 
presence of a stratified water column, 
current patterns become considerably 


less distinct. Net flow in summer can be 


either to the east or the west. Spinoff 
eddies from the loop current 
occasionally enter the region, producing 
flows to the southeast near the existing 
site. 

Currently speeds generally range from 
10 to 30 cm/s in the vicinity of the 
ODMDS. One study conducted during 
dredged material disposal operations 
indicated currents may range from 2 to 
25 cm/s in a southwest direction. 
Current speeds may reach 200 cm/s 
during hurricanes, which occur about 
once every 4 years. 

In the absence of strong currents, the 
bulk of the dredged material being 
disposed settles on the bottom of the 
particular area of a site being used at 
that time. A portion of the plume (fines) 
will be transported in the direction of 
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the current over a wider area of the site 
and to some extent outside the site. This 
material will eventually settle over a 
wide area. During disposal operations, 
suspended solids concentrations as high 
as 300-mg/L were found 0.41 km 
downstream from the end of the 
discharge pipe. However, naturally 
occurring concentrations of suspended 
solids as high as 800 mg/L have been 
reported in the area. 

Currents in the area reach velocities 
sufficient to resuspend the disposed 
dredged material. The resuspended 
material will be transported in the 
direction of the current causing the 
resuspension. During these periods, 
constant mixing of the dredged material 
and sediments originally in the area 
takes place. The mixed dredged material 
and background sediments settle as the 
velocity decreases and become 

when some event again 
raises the current velocity. 

Analysis by the New Orleans COE 
shows that sediment transport at the 
ODMDS is both to the northwest and to 
the southeast. The prevailing northwest 
currents are relatively weak and 
generally transport silt-sized and clay- 
sized particles. In the winter, however, 
stronger currents to the southeast, which 
are driven by the passage of cold-air 
outbreaks (northers), transport the latter 
particle sizes plus sand-sized particles. 
Gale-force winds for a duration of 20 to 
30 hours are common during the passage 
of one of the cold-air outbreaks, which 
occur from 15 to 30 times each year. 

The dredged material represents a 
small portion of the material carried into 
the general area by the runoff of the 
Atchafalaya River. Initially, during the 
disposal operation, a mound of dredged 
material may be formed within the 
ODMDS. However, periodic 
resuspension of the dredged material 
results in the disappearance of the 
mound through dispersal and horizontal 
transport. 

7. Existence and Effects of Current 
and Previous Discharges and Dumping 
in the Area (Including Cumulative 
Effects) (40 CFR 228.6(a)(7).) 

No mounds were detected within the 
site during EPA surveys performed 
during December 1980 and May—June 
1961. There were spatial and temporal 
differences in the survey results for 
various parameters, including grain size, 
chlorinated hydrocabrons, and oil and 
grease. However, no significant 
differences among sampling stations 
within the site and control stations both 
east and west of the site were detected. 
No effects from dredged material 
disposal could be identified in the water 
column, sediments, or benthos of the 
site. 


8. Interference With Shipping, 
Fishing, Recreation, Mineral Extraction, 
Desalination, Fish and Shellfish Culture, 
Areas of Special Scientific Importance 
and Other Legitimate Uses of the Ocean 
(40 CFR 228.6(a)(8).) 

The ODMDS is outside the navigation 
channel and, thus, not in the path of | 
ocean-going vessels. Some smaller boats 
may pass over the site; however, since 
any mounds are expected to be short- 
lived, there should be no interference 
with this passage. Pipeline dredges and 
disposal pipelines may interfere with 
some shipping traffic by blocking 
sections of the channel. This 
interference can be mitigated by close 
coordiantion among the dredging 
operators and the shipping interests. 
Without dredging, the channel would be 
impassible to most shipping. 

Recreational fishing and boating take 
place throughout the area in the vicinity 
of the ODMDS. Overall, there will be 
some interference with recreational 
activities at the ODMDS, particularly 
during disposal operations. The plumes 
of dredged material could have a minor 
impact on targeted fish stocks, 
temporarily affecting recreational 
fishing in the area. This interference will 
be restricted to the relatively small area 
of the ODMDS being used for disposal. 

There is active oil and gas 
development in the area occupied by the 
ODMDS. One platform is located in the 
south end of the proposed site and other 
platforms are located to the east, south, 
and west of the site. Several natural gas 
pipelines cross the ODMDS. The COE 
has responsibility for permitting all 
structural placements on the Outer 
Continental Shelf and for pipelines 
located in fairways and anchorages. 
Past experience with use of the site for 
disposal of dredged material has not 
indicated interference with oi] and gas 


‘exploration or production. No ether 


types of mineral extraction are taking 
place within the site. 

No desalination or artificial fish and 
shellfish culture facilities are located 
within the site. Naturally occurring fish 
and shellfish within the site, particularly 
bottom-dwelling types, will be affected 
by the dredged material disposal. Some 
of these may be trapped and smothered. 
Dispersion and transport of the dredged 
material outside the site should not 
adversely affect the fish and shellfish. 
The material dispersed from the site will 
settle in very thin layers and be mixed 
with the naturally occurring sediments 
of the region. 

There are oyster beds on the shell 
reefs north of the ODMDS. Because the 
transport of suspended materials from 
the ODMDS will be mainly parallel to 
the coastline, effects of disposal 
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operations on these oyster beds will be 
minimal. In addition, the oyster beds are 
naturally subjected to periodic episodes 
of high, suspended-solid concentrations 
from the watefs of the Atchafalaya 
River. 

9. The Existing Water Quality and 
Ecology of the Site as Determined by 
Available Data or by Trend Assessment 
or Baseline Surveys (40 CFR 228.6{a)(9).) 

The water quality and ecology of the 
ODMDS generally reflect that of the 
nearshore region off the Louisiana coast 
affected by discharges from the 


_ Atchafalaya River. The variations in 


water quality depend on the amount and 
mixing of freshwater runoff, which is 
highly variable. Data developed during 
the EPA surveys are generally 
comparable to historic data for the area. 
Water column data were not taken 
during dredged material disposal 
operations; therefore, the data reflect 
normal ambient conditions. 

Salinities varied widely during both 
the December 1980 (15.0 to 26.6 0/00) 
and the May-June 1981 (4.9 to 35.5 0/00) 
surveys. During December, middepth 
dissolved-oxygen levels ranged from 9.5 
to 10.3 mg/L, whereas May-June values 
ranged from 6.8 to 8.9 mg/L. In the 
summer, calm winds, freshwater input, 
and intrusions of offshore waters may 
restrict vertical mixing in the nearshore 
waters. Under these conditions, bottom 
waters can be depleted of oxygen. This 
hypoxic condition (dissolved-oxygen 
content of less than 2 ppm) may be 
annual phenomenon, but the event is 
patchy and ephemeral and has been 
shown to affect shelf waters from the 
Mississippi Delta to the upper Texas 
coast. The December survey reported a 
wide range of total suspended solid 
concentrations when stormy weather 
was encountered; during the May-June 
survey the range was smaller. Values for 
pH were slightly higher in December 
relative to May-June; all values ranged 
between 8.1 and 8.5. 

In waters off southeastern Louisiana, 
concentrations of particulate trace 
metals within a given volume of water 
are largely a function of the quantity of 
particles present. During the site survey, 
maximum concentrations for most 
particulate metals were measured at 
stations where levels of TSS was also 
greatest. Overall ranges were 0.20 to 
0.26 pg/L for arsenic; 0.02 to 0.07 pg/L 
for cadmium; 0.27 to 0.82 yg/L for 
chromium; 0.40 to 1.2 »g/L for copper; 
0.004 to 0.016 »g/L for mercury; 6.6 to 72 
pg/L for manganese; 0.32 to 0.91 pg/L — 
for nickel; 6.46 to 1.9 pg/L for lead; and 
2.0 to 4.9 pg/L for zinc. 

Concentrations of most dissolved 
metals during the site surveys were 
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somewhat greater during May-June than 
in December. Concentration ranges for 
dissolved metals over both surveys were 
1.0 to 1.2 pg/L or arsenic; 0.07 to 0.16 
ug/L for cadmium; <0.11 to 1.0 pg/L for 
chromium; 0.94 to 2.5 pg/L for copper; 
<0.033 to 0.073 g/L for mercury; 0.16 to 
18 g/L for manganese; 0.38 to 2.0 pg/L 
for nickel; 0.05 to 3.2 yg/L for lead; and 
1.4 to 3.2 yg/L for zinc. 

Total concentrations of trace metals 
that were taken in ambient waters 
during the two surveys can be 
determined by directly adding the 
particulate concentrations (g/L) to the 
dissolved concentrations (g/L) that 
were taken at the same sample station. 
Two water column trace metal samples 
were taken during each of the two 
surveys. Total concentrations of arsenic, 
cadmium, chromium, lead, nickel, and 
zinc were below EPA marine acute and 
chronic water quality criteria (WQC). 
No WQC have been set for manganese. 
Total mercury concentrations at station 
6 (outside the site) were 0.089 and 0.075 
pg/L for the two surveys. Both of these 
concentrations exceed the EPA marine 
chronic water quality criterion (0.025 
pg/L) but do not exceed the EPA marine 
acute water quality criterion (2.1 ug/L). 

Concentrations of most dissolved 
chlorinated hydrocarbons (CHCs) 
examined were below detectable levels 
during both site surveys. Only dieldrin, 
the DDT derivative pp’DDE and the PCB 
Arochlor 1254 were present in 
measurable quantities. Concentrations 
of PP’ DDE and PCB were below EPA 
marine water quality criterion; dieldrin 
exceeded the EPA marine chronic 
criterion but not the acute criterion. 

None of the water-column parameters 
measured during the site surveys 
indicated that dredged material after 
disposal has permanent measurable 
effects on water quality in the area of 
ODMDS. Waters off the southeastern 
Louisiana are generally turbid because 
of shallow depth and riverine influences. 
Levels of most parameters in the 
ODMDS appeared to be typical of the 
region. 

Benthic samples were taken and 
trawls made during the 1980 and 1981 
site surveys. Results indicated the 
species were representative of the area, 
and stations inside and outside the 
existing ODMDS were similar. 

The ODMDS is a shallow area 
periodically disturbed by storms. The 
benthic assemblage is dominated by 
species that live for about 1 year and 
undergo rapid population expansions. 

. Results of the site surveys indicated that 
most macrofaunal species were patchily 
distributed throughout the study area. 


These endemic species have 
considerable ability to adapt to a range 
of natural distrubances in their habitat. 
Thus, if dredged material disposal had 
affected the density of these organisms, 
these effects could not be discerned. 

Macrionvertebrates and demersal fish 
collected during both site surveys are 
characteristic of the area. Furthermore, 
relative numbers of dominant organisms 
collected, such as large numbers of 
sciaenids (drums and croakers), are 
similar to results of other studies 
conducted in the area. 

10. Potentiality for the Development 
or Recruitment of Nuisance Species in 
the Disposal Site (40 CFR 228.6(a)(10). 

In the past, disposal of dredged 
material at the ODMDSA has not 
resulted in the development or 
recruitment of nusiance species. 
Continued disposal of dredged material 
at the site is not expected to result in 
such development or recruitment. 

11. Existence at or in Close Proximity 
to the Site of Any Significant Natural or 
Cultural Features of Historical 
Importance (40 CFR 228.6(a}(11). 

Various shipwrecks are found in the 
general area of the ODMDS, but none is 
known to exist within the ODMDS. 
Studies conducted by the Minerals 
Management Service, which involved a 
literature search as well as a request for 
information from the Louisiana 
Preservation Officer, do not show any 
features of historical importance-within 
the ODMDS. 


E. Proposed Action 


EPA proposes to designate the 
Atchafalaya River Bar Channel ocean 
dredged material disposal site. The 
proposed site is compatible with the 
general criteria and specific factors used 
for site evaluation. While the Corps 
does not administratively issue itself a 
permit, the requirements that must be 
met before dredged material derived 
from Federal project can be discharged 
into ocean waters are the same as 
where a permit would be required. EPA 
has the authority to approve or to 
disapprove or to propose conditions 
upon dredged material permits for ocean 
dumping. 


F. Regulatory Assessments 


Under the Regulatory Flexibility Act, 
EPA is required to perform a Regulatory 
Flexibility Analysis for all rules which 
may have a significant impact on a 
substantial number of small entities. 
EPA has determined that this action will 
not have a significant impact on small 
entities since the site designation will 
only have the effect of providing a 
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disposal option for dredged material. 
Consequently, this rule does not 
necessitate preparation of a Regulatory 
Flexibility Analysis. 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. This action will not result in 
an annual effect on the economy of $100 
million or more or cause any of the other 
effects which would result in its being 
classified by the Executive Order as a 
“major” rule. Consequently, this rule 
does not necessitate preparation of a 
Regulatory Impact Analysis. 

This Proposed Rule does not contain 
any information collection requirements 
subject to the Office of Management and 
Budget review under the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 et 
seq. 


List of Subjects in 40 CFR Part 228 


Water pollution control. 


Dated: January 28, 1991. 
Robert E. Layton Jr., 
Regional Administrator of Region 6. 

In consideration of the foregoing, 
subchapter H of chapter I of title 40 is 


proposed to be amended as set forth 
below. 


PART 228—[ AMENDED] 


1. The authority citation for part 228 
continues to read as follows: 


Authority: 33 U.S.C. Sections 1412 and 1418. 


2. Section 228.12 is amended by 
removing from paragraph (a)(3) under 
“Dredged Material Sites” the entry for 
Atchafalaya River, Louisiana and 
adding paragraph (b)(90) to read as 
follows: 


§ 228.12 Delegation of management 
authority for ocean dumping 


(b) * st 


(90 Atchafalaya River Bar Channel, 
Louisiana—Region 6 Location: 29° 21’ 24.92” 
N, 91° 23’ 11.00” W; 29° 21° 08.86” N, 91° 22° 
47.47" W; 29° 07’ 59.43” N, 91° 34’ 27.51” W; 
29° 08’ 15.46” N, 91° 34’ 51.02” W. Size: 7.31 
square natucial miles. Depth: Ranges from 5- 
23 feet. Primary Use: Dredged material. 
Period of Use: Continuing use. Restriction: 
Disposal shall be limited to dredged material 
from the vicinity of Atchafalaya River Bar 
Channel. 

[FR Doc. 91-2804 Filed 2-5-91; 8:45 am] 
BILLING CODE 6560-50-M 
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FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 64 


Miscellaneous Rules Relating to 
Common Carriers 


[CC Docket No. 90-623, FCC 90-416] 
Bell Operating Companies; 
Nonstructural Safeguards Governing 
Enhanced Services 

AGENCY: Federal Communications 
Commission. 

ACTION: Proposed rule. 


summary: In this Notice of Proposed 


Rulemaking (NPRM), the Commission 
proposes to institute a strengthened set 
of nonstructural safeguards to govern 
Bell Operating Company (BOC) 
provision of enhanced services, 
including strengthened cost allocation 
and accounting safeguards applicable to 
all Tier 1 local exchange companies 
(LECs). The Commission also proposes 
to re-examine the Customer Proprietary 
Network Information (CPNI) 
requirements applied to the integrated 
provision of interstate basic and 
enhanced services by the BOCs. In 
addition, the Commission proposes to 
preempt only those state regulatory 
safeguards that would thwart or impede 
federal policies, such as the policy 
permitting the intergrated provision of 
interstate basic and enhanced services 
by the BOCs, AT&T, and the 
independent telephone companies 
(ITCs). The Commission issued this 
NPRM after a recent court decision 
vacating and remanding three 
Commission decisions in the Computer 
Ill proceeding. This NPRM is intended to 
re-examine Bell Operating Company 
provision of enhanced services. 

DATES: Comments must be received on 
or before February 15, 1991; replies must 
be received on or before March 18, 1991. 
ADDRESSES: Federal Communications 
Commission, 1919 M Street NW.., 
Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 
Melissa Newman, Policy and Program 
Planning Division, Common Carrier 
Bureau (202) 632-9342. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Notice of 
Proposed Rulemaking (FCC 90-416), 
adopted December 13, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch {room 239}, 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 


copy contractors, Downtown Copy 
Center, (202) 452-1422, 1114 21st Street 
NW., suite 140, Washington, DC 20037. 

The following collection of 
information contained in this proposed 
rule has been submitted to the Office of 
Management and Budget for review 
under Section 3504(h) of the Paperwork 
Reduction Act. Copies of the submission 
may be purchased from the 
Commission's duplicating contractor, 
Downtown Copy Center, 1114 21st 
Street, NW., suite 140, Washington, DC 
20037, (202) 452-1422. Persons wishing to 
comment on this information collection 
should direct their comments to Jonas 
Neihardt (202) 395-3785, Office of 
Management and Budget, room 3235 
NEOB, Washington, DC 20503. Copies of 
comments should also be sent to the 
Federal Communications Commission, 
Office of Managing Director, 
Washington, DC 20554. For further 
information contact Judy Boley, Federal 
Communications Commission, (202) 632- 
7513. 

OMB Number: None. 

Title: Computer II] Remand 
Proceedings: Bell Operating Company 
Safeguards; and Tier I Local Exchange 
Company Safeguards. 

Action: Modified collections. 

Respondents: Business or other for 
profit. 

Frequency of Response: On occasion 
and quarterly. 

Estimated Annual Burden: 1600 hours 
average burden per response for cost 
allocation manual; 500 hours average 
burden per response for audit report; 300 
hours average burden per response for 
occasional and quarterly updates and 
revisions. 

Needs and Uses: The NPRM solicits 
public comment to institute a 
strengthened set of nonstructural 
safeguards to govern the provision of 
enhanced services. The purpose of the 
requirements is to employ an accounting 
mechanism to substitute for the costs 
that a structural separation requirement 
places upon carriers in order to protect 
ratepayers from cross-subsidization. The 
BOCs and oiher Tier I local exchange 
carriers are the subject respondents. 
Information will be used by the 
Commission to detect improper cross- 
subsidization. 


Summary of Notice of Proposed 
Rulemaking 

1. On June 6, 1990, the United States 
Court of Appeals for the Ninth Circuit in 
California v. FCC vacated and 
remanded three Commission decisions 
in the Computer Ill proceeding. The 
Court concluded that the Commission 
had not sufficiently justified the decision 
to replace structural separation with 


nonstructural safeguards for BOC 
provision of enhanced services. The 
Court also held that the Commission had 
not adequately justified its preemption 
of certain kinds of state regulation. 

2. Since the California decision, the 
Commission has undertaken a re- 
examination of the regulatory regime in 
the enhanced services area to consider 
what safeguards would be best 
encourage the broad-based delivery of 
enhanced services to the American 
consumer while at the same time 
protecting against discrimination against 
competing ehanced service providers 
(ESPs) and cross-subsidization of BOC 
enhanced services by basic service 
offerings. 

3. On December 13, 1990, the 
Commission adopted a Notice of 
Proposed Rulemaking and Order in CC 
Docket No. 90-623. Based on an analysis 
of regulatory developments in the 
enhanced services area since adoption 
of the BOC Separation Order and the 
Computer II proceeding, the 
Commission proposes to institute a 
strengthened set of nonstructural 
safeguards to govern BOC provision of 
enhanced services, including 
strengthened cost allocation and 
accounting safeguards applicable to all 
Tier 1 LECs. Specifically, the 
Commission proposes to require that: (1) 
All carriers treat enhanced services as 
nonregulated activities for accounting 
and cost allocation purposes; (2) the 
independent auditors provide the same 
level of assurance in the required audits 
as that undertaken in a financial 
statement audit engagement; (3) the 
Common Carrier Bureau study means of 
achieving greater uniformity in the 
carriers’ cost allocation manuals and _ 
take any steps necessary to accomplish 
this goal; (4) the carriers quantify the 
dollar effect of cost allocation manual 
changes when such changes are 
submitted to the Commission; and (5) 
the Bureau study whether to establish a 
reasonable threshold for determining the 
materiality of errors and omissions 
discovered in the independent audits of 
carrier filings and take any steps 
necessary to implement such a 
threshold. 

4. The Commission also proposes to 
readopt most of the nondiscrimination 
safeguards. These nonstructural 
safeguards include comparably efficient 
interconnection (CE) requirements, 
nondiscrimination reporting 
requirements, and network information 
disclosure rules. This proposal also 
includes readoption of the Computer Ill 
decisions to eliminate both the 
capitalization plan requirement and the 
prohibition on joint research and 
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development for'software. The: 
Commission stated-that, despite the 
decision:to. vacate: the:Computer Ill 
orders, the Court.did not find:fault with 
the Commission‘s nonstructural: 

_ safeguards designed to prevent 
discrimination against the BOCS' 
competitors'in access to basic services. 
The*Commission proposes’ to re-examine 
the CPNI safeguard: applicable to BOC 
provision of enhanced services. 

5.. Finally, the Commission proposes to 
preempt only state.regulation of 
intrastate communications that would 
necessarily thwart or impede federal 
regulation of interstate enhanced 
services. The NPRM, for-example,, 
proposes to:preempt those categories of 
state-structural' regulations that, as a 
practical'matter, prevent the BOCs, 
AT&T,.and.the ITCs.from integrating 
their interstate:basic:and enhanced 
service operations. With respest-to 
network disclosure rules, the 
Commission tentatively: concludes that 
‘it willbe impossible to apply different 
state-and federal timing:requirements 
for initialidisclosure: of: network 
information:.Therefore, the Commission 
proposes.to.preempt.that.part ofiany. 
state network disclosure. rule: that 
requires-initial disclosure at a time 
different.than.the federal rule..The 
NPRM seeks.comment’on whether state 
network disclosure rules could frustrate 
the ability of AT&T, the BOCs and the 
ITCs to integrate interstate basic and’ 
enhanced’ services. 

6: The Commission also'seeks 
comment on whether any preemption of 
state CPNI regulation differing from 
federal CPNI safeguards:is appropriate 
ornecessary;.and‘whether any such 
preemption should also apply to:the: 
ITCs..The.Commission also requests 
comment:on which; if any, state 
nondiscrimination-reporting. 
requirements differing from federal 
requirements-would thwart or impede 
federal objectives. 

7. This is a non-restricted’ notice and 
comment:rulemaking proceeding, See 
generally section 1.1206(a) of the 
Commission's rules, 47 CFR 1.1206(a), 
for rules governing permissible ex parte 
contacts: 

8 The:Commission determined that: 
the Regulatory Flexibility Act is not 
applicable in this proceeding. In its 
major access charge:rulemaking: 
proceeding (CC Docket 78-82),.the 
Commission determined that the 
Regulatory Flexibility. Act did not apply 
in that local exchange carriers, the 
parties directly subject to-our rules, do 
not fall within the Act's definition:of a 
“small entity.” 

9. Pursuant to-47° U:S.C: 151,.154{i), 
154(j), 201-05, 218, 220,.and:403; and:5 


U.S.C. 553, notice is hereby givemof the 
proposed adoption of new or modified 
tules in‘accordance with the dicussion 
and delineation.of issues in this.Notice 
of Proposed Rulemaking, 

10. Comments on the issues and 
proposals: discussed: lerein,. together 
with proposed rule amendments, if any; 
are to. be filed not-later than. February, 
15; 1991 and-replies:are-to'be-filed-not 
later than: March 18; 1991. 

Inaccordance with the provisions of. 
section’1.419'of this: Commission's Rules, 
47 CFR-1.419}.am original: and four copies 
of all statements}. briefs, comments or 
replies shall'be filed'with the:Federal 
Communications:Commission, 
Washington,. DC.20554,.and. all such 
filings. will be available:for public 
inspection im the Docket Reference 
Room:at this-Commission’s: Washington, 
DC office. One additional copy’shall:be 
filed atthe offices.of: The: Downtown 
Copy. Center,. suite 140; 1114 21st.Street, 
NW.,.Washington,.DC 20087. Imreaching 
our. decision,.this Commissiommay- 
consider information and ideas not 
contained in. filings, provided. that. such 
information is.reduced.to writing and 
placed. inthe public file; and.provided 
that the fact ofithis Commission's 
reliance on any, such information: or 
ideas. is noted im the Order. 


List of Subjects for 47°CFR Part 64 
Communications common.carriers. 


Federal Communications Commission. 
Donna R. Searcy, 

Secretary. 

[FR Doc. 91-2832 Filed 2-5~91; 8:45 am] 
BILLING: CODE 6712-01-: 


47 CFR Part.73. 
[MM Docket'No: 91-5; RM-75871: 


Radio Broadcasting Services;. 
Richwood, LA 


AGENCY: Federal Communications 
Commission. 
ACTION: Proposed.rule. 


SUMMARY: The Commission requests 
comments on a petition for rule making 
filed by Robco Communications 
proposing the allotment of Channel 265A 
to Richwood, Louisiana, as the 
community’ s.first.EFM. service.. The 
proposed. coordinates.for Channel.265A 
at Richwood.are North Latitude:32-+26- 
24.and. West Longitude 92-04-40. 
DATES:.Comments:must:be filed:on-or 
before-March 22,.1981, and reply 
comments:on:or before April 8; 1991. 
ADDRESSES: :Federali Communications 
Commission; Washington, DC 20554. In. 
addition to filing comments‘ witli the 


FCC, interested.parties: should: serve: the 
petitioner, oritsicounselior consultant, 
ag follows: Shaun A.Maher; Esqi,.Blair,. 
Joyce & Silva, 1825 K Street, NW., suite 
510, Washington, DC 20006 (Counsel to 
petitioner): 

FOR.FURTHER INFORMATION. CONTACT: 
Pamela Blumenthal, Mass Media 
Bureau; (202)'632-6302: 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Notice of 
Proposed! Rule Making; MM Docket. No. 
91-5). adopted January: 22,1991, and 
released. January. 31,.1991..The full text 
of. thisi Commission decision.is available 
forinspection and: copying during. 
norma! business hours in the FCC 
Dockets Branch (room 230); 1919:-M 
Street, NW., Washington, DC. The 
complete text of this decision may. also 
be purchased from the Commission’s 
copy contractor, International 
Transcription Service,, (202),857—3800; 
2100.M.Street,.NW,, suite 140, 
Washington, DC 20037. 

Provisions, of the Regulatory 
Flexibility Act.of.1986 do not-apply. to 
this: proceeding. 

Members of the public should note. 
that from.the time a Notice of Proposed 
Rule.Making,is.issued until the matter is 
no longer. subject to Commission. 
consideration or court review, all ex 
parte contacts are prohibited’ in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47’ CFR 1.1204(b) forrules governing 
permissible’ex parte’ contacts: 

For information regarding proper filing 
procedures for comments;.see’47 CFR 
1.445 and:1.420: 


List of Subparts in 47 CFR Part'73 
Radio broadcasting, 


Federal.Communications Commission: 
Andrew. }..Rhedes, 

Acting Chief, Allocations Branch; Policy and 
Rules Division; Mass.Media Bureau. 


[FR Doc..91-2726.Filed.2-5-91; 8:45.am] 
BILLING. CODE: 6712-01-M 


47 CFR Part 73 
[MM-Docket'No: 91-6; RM-7590} 


Radio Broadcasting Services; Oxford. 
Mi 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This: document requests 
comments:on:a petition: filed. by Oxford 
Radio, Inc., proposing the substitution of 
Channel 229A for 296A at Oxford, 
Mississippi, and modificatior of the 
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license for Station WKLJ-FM 
accordingly. The coordinates for 
Channel 229A are 34-21-32 and 89-38- 
04. 


DATES: Comments must be filed on or 
before March 22, 1991, and reply 
comments on or before January 31, 1991. 


ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows. Vincent J. Curtis, Jr., Estella 
Salvatierra, Fletcher, Heald & Hildreth, 
1225 Connecticut Avenue NW., Suite 
400, Washington, DC 20036 (Counsel for 
the petitioner). 


FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
91-6, adopted January 22, 1991, and 
released January 31, 1991. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street NW., suite 140, 
Washington, DC 20037. 


Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

Federal Communications Commission. 

Andrew J. Rhodes, 


Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 


[FR Doc. 91-2725 Filed 2-5-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-488; RM-7395] 


Radio Broadcasting Services; 
Woodsville, NH i 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule; dismissal of. 


SUMMARY: The Commission dismisses 
the request of Harvest Broadcasting 
Services to allot Channel 249A to 
Woodsville, New Hampshire, since 
neither the petitioner nor any other 
party filed comments expressing 
continuing interest in the allotment. See 
55 FR 46838, November 7, 1990. With this 
action, this proceeding is terminated. 
FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-488, 
adopted January 22, 1991, and released 
January 31, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW. 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractor, 
International Transcription Service, 
(202) 857-3800, 2100 M Street, NW., suite 
140, Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-2723 Filed 2-5-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 91-7, RM-7592] 


Radio Broadcasting Services; Socorro, 
NM 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


summary: The Commission requests 
comments on a petition by Don R. Davis 
and William H. Pace seeking the 
allotment of Channel 225A to Socorro, 
New Mexico, as the community's second 
local FM service. Channel 225A can be 
allotted to Socorro in compliance with 
the Commission’s minimum distance 
separation requirements without the 
imposition of a site restriction, at 
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coordinates North Latitude 34-03-42 and 
West Longitude 106-53-48. Mexican ~ 
concurrence is required since Socorro is 
located within 320 kilometers (199 miles) 
of the U.S.-Mexican border. 


DATES: Comments must be filed on or 
before March 22, 1991, and reply 
comments on or before April 8, 1991. 


ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: Don R. Davis, 3611 
Altamonte Avenue NE., Albuquerque, 
New Mexico 87110, William H. Pace, 
10207 Karen Avenue NE., Albuquerque, 
New Mexico 87111 (Petitioners). 


FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Notice of 
Proposed Rule Making, MM Docket No. 
91-7, adopted January 22, 1991, and 
released January 31, 1991. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractor, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note © 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

Federal Communications Commission. 

Andrew J. Rhodes, 


Acting Chief, Allocations Branch, Policy and’ 
Rules Division, Mass Media Bureau. 


[FR Doc. 91-2724 Filed 2-5-91; 8:45 am] 
BILLING CODE 6712-01-M 
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47 CFR Part 73 
[MM Docket No. 91-8, RM-7299] 


Radio Broadcasting Services; 
Appomattox, VA. 


AGENCY: Federal.Communications 
Commission. 
ACTION: Proposed.rule. 


summary: The Commission requests 


comments‘on a‘petition by LBS 
Broadcasting, Inc., licensee: of Station 
WZST(FM), Channel’ 274B; Appomattox, 
Virginia, seeking substitution of Channel 
274C1 for 274B and modification of its 
license accordingly: Channel 247C1 can 
be allotted to Appomattox in 
compliance with the Commission’s 
minimum distance separation 
requirements with a@ site restriction of 4 
kilometers (2:5 miles) southeast'to 
accommodate petitioner's desired 
transmitter'site. The coordinates for 
Channel 274C1 at Appomattox are North 
Latitude-37-19-55 and West Longitude 
78-47-45. In accordance. with § 1.420{g) 
of the Commission’s-Rules,. we will.not 
accept competing expressions of interest 
for use of Channel'274C1 at Appomattox 
or require the petitioner to demonstrate 


the availability of an additional 


‘equivalent class channel for use by such 


parties. 


DATES: Comments must be filed on or 
before March 22, 1991, and reply 
comments on or before April 8, 1991. 
ADDRESSES: Federal Communications 
Commission, Washington, DC 20554, In 
addition to filing. comments with the 
FCC, interested parties should serve the 
petitioner, orits counsel or consultant, 
as follows: Mark J. Prak, Esq:, 
Tharrington; Smith & Hargrove; P!O: Box 
1151, 209 Fayetteville Street Mall, 
Raleigh, North Carolina 27602 (Counsel 
to petitioner). 

FOR FURTHER INFORMATION CONTACT: 
Pamela Blumenthal, Mass Media 
Bureau, (202) 632-6302. 


SUPPLEMENTARY INFORMATION: This isa 
synopsis-of the Commission’s. Notice of 
Proposed Rule Making, MM. Docket No. 
91-8, adopted January 22, 1991,.and 
released January 31,.1991. The full text 
of this Commission decision is available 
for inspection and copying during 
normal! business hours:in:the FCC 
Dockets Branch (room.230), 1919 M 
Street,. NW., Washington, DC. The 
complete text of this decision.may also 


be purchased from the Commission's 
copy contractor, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act-of 1989-do not.apply to 
this. proceeding. 

Members:of the: public: shouldinote: 
that from the-time: a Notice of Proposed 
Rule Making:is issued until the matter is 
no longer’subject to Commission 
consideration or court! review, all.ex 
parte contacts are prohibited in 
Commission: proceedings,.such.as. this 
one, which involve channel allotments. 
See 47 CFR T.1204(6) for rules governing 
permissible ex parte contacts: 

For information:regarding:proper filing 
procedures for comments, see 47 CFR 
1.415 and: 1.420; 


List of Subjects in 47°CER Part’ 73 

Radio Broadcasting:. 
Federal.Communications Commission. 
Andrew}, Rhodes, 


Acting Chief, Adiocations Branch; Policy and 
Rules Division, Mass-Media:Bureau: 


[FR Dos. 91+-2722: Filed!2-5-91;:8:46-am] 
BILLING CODE 6712-01-# 





ADMINISTRATIVE CONFERENCE OF 


THE UNITED STATES 
Committee on Judicial Review, 


Pursuant to the Federal Advisory 
Committee Act (Pub. L. No. 92-463), 
notice is hereby given of meetings of the 
Committee on Judicial Review, the 
Committee on Regulation, and the 
Committee on Governmental Processes 
of the Administrative Conference of the 
United States. 


Committee on Judicial Review 


Date: Friday, February 15, 1991. 

Time: 2 p.m. 

Location: Administrative Conference of 
the United States (Library) 2120 L 
— NW., suite 500, Washington, 
DC. 

Agenda: The committee will meet to 
continue discussion of a draft report on 
licensing procedures and judicial review 
under the Export Administration Act, 
prepared by Professor Howard N. 
Fenton, Ohio Northern University, Pettit 
College of Law. 

Contact: Mary Candace Fowler, 202- 
254-7020. 


Committee on Regulation 


Date: Tuesday, February 19, 1991. 
Time: 2:30 p.m. 
Location: Administrative Conference of 
the United States (Library) 2120 L 
_— NW., suite 500, Washington, 
Agenda: The committee will meet to 
discuss a new project concerned with 
procedures for making determinations in 
antidumping and countervailing duty 
cases, based on a study by Professors 
John H. Jackson, University of Michigan 
Law School and William J. Davey, 
University of Illinois at Urbana- 


Champaign. The Committee will also 
discuss the status of other pending 
projects. 


Contact: David M. Pritzker, 202-254— 
7020. 


Committee on Governmental Processes 


Date: Friday, March 1, 1991. 

Time: 10 a.m. 

Location: Administrative Conference of 
the United States (Library) 2120 L 
Street, NW., suite 500, Washington, 
DC. 

Agenda: The committee will meet to 
discuss a study concerning evaluation of 
the procedures of the national child 
vaccine injury compensation program. 
The study is being conducted by 
Professor Wendy K. Mariner of Boston 
University School of Public Health and 
Medicine. 

Contact: David M. Pritzker, 202--254— 
7020. 

Public Participation 
Attendance at the committee meetings 

is open to the public, but limited to the 

space available. Persons wishing to 
attend should notify the contact person 
at least one day in advance of the 
meeting. The committee chairmen may 
permit members of the public to present 
oral statements at meetings. Any 
member of the public may file a written 
statement with a committee before, 
during, or after a meeting. Minutes of the 
meetings will be available on request to 
the contact persons. The contact 
persons’ mailing address is: 

Administrative Conference of the United 

States, 2120 L Street, NW., suite 500, 

Washington, DC. 

Dated: February 1, 1991. 

Jeffrey S. Lubbers, 

Research Director. 

[FR Doc. 91-2878 Filed 2-5-91; 8:45 am] 

BILLING CODE 6110-01-M 


DEPARTMENT OF AGRICULTURE 


Forms Under Review by Office of 
Management and Budget 


February 1, 1991. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
informaticn under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 


Federal Register 
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(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department of Clearance Officer, 
USDA, OIRM, room 404—-W Admin. 
Bldg., Washington, DC 20250, (202} 447- 
2118. ; 


Revision (Emergency) 


e Agriculture Stabilization and 
Conservation Service 

7 CFR part 1430, Monthly Report and 
Remittance of Amount Due for All 
Milk Marketed Commercially By ~ 
Producers 

CCC-310 

Monthly 

Individuals or households; Farms; 
Businesses or other for-profit; Small 
businesses or organizations; 18,000 
responses; 4,500 hours 

Joe Chervenic (202) 447-4679 

¢ Office of Personnel 

USDA Applicant Supplemental Sheet 

On occasion 

Individuals or households: Federal 
agencies or employees 60,000 
responses; 9,600 hours 

Mary Ellen Recchia (202) 447-2830 


Extension 


¢ Animal and Plant Health Inspection 
Service 

Request for Compensation for Articles 
Destroyed 

PPQ 751 

On occasion 

Individuals or households; State or local 
governments; Farms; Businesses or 
other for-profit; 200 responses; 27 _ 
hours 

Eddie Elder (301) 436-8247 


New Collection (Emergency) 


e Agricultural Stabilization and 
Conservation Service 

7 CFR part 1421, General Regulations. 
Governing Price Support for 1978 and 
Subsequent Crop Years—Addendum 1 
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CC-906 

On occasion 

Farms; 310,000 responses; 77,500 hours 

Alex King (202) 382-9886 

* Forest Service 

Sale and Disposal of National Forest 
System Timber: Log Export and 
Substitution Restriction Exceptions 

One time collection 

State or local governments; businesses 
or other for-profit; Federal agencies or 
employees; Small Businesses or 
organizations; 35 responses; 

168 hours 

Ron Lewis (202) 475-3755 

¢ Forest Service 

Sale and Disposal of National Forest 
System Timber: Administration of 
Timber Export and Substitution 
Restrictions 

3 Draft Forms 

On occasion; Annually 

State or local governments; Businesses 
or other for-profit; Federal agencies or 
employees; Small businesses or 
organizations; 32,800 responses; 

8,480 hours 

Ron Lewis (202) 475-3755 

Larry K. Roberson, 

Deputy Departmental Clearance Officer. 

[FR Doc. 91-2849 Filed 2-5-91; 8:45 am] 

BILLING CODE 3410-01-M 


Federai Grain Inspection Service 


Designation Renewal of the State of 
Alabama (AL) 


AGENCY: Federal Grain Inspection 
Service (Service). 
ACTION: Notice. 


SUMMARY: This notice announces the 
designation renewal of the Alabama 
Department of Agriculture and 
Industries (Alabama), as an official 
agency responsible for providing official 
services under the U.S. Grain Standards 
Act, as amended (Act). 

EFFECTIVE DATE: March 1, 1991. 
ADDRESSES: Neil E. Porter, Deputy 
Director, Compliance Division, FGIS, 
USDA, Room 1647 South Building, P.O. 
Box 96454, Washington, DC 20090-6454. 
FOR FURTHER INFORMATION CONTACT: 
Neil E. Porter, telephone (202) 447-8262. 
SUPPLEMENTARY INFORMATION: 

This action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Departmental Regulation do not apply to 
this action. 

The Service announced that 
Alabama's designation terminates on 
February 28, 1991, and requested 


applications for official agency 
designation to provide official services 
within specified geographic areas in the 
September 4, 1990, Federal Register (55 
FR 35912). Applications were to be 
postmarked by October 4, 1990. 
Alabama was the only applicant, and 
applied for the entire area currently 
assigned to that agency. 

The Service announced the applicant 
name in the November 1, 1990, Federal 
Register (55 FR 46088) and requested 
comments on the applicant for 
designation. Comments were to be 
postmarked by December 17, 1990. No 
comments were received. 

The Service evaluated all available 
information regarding the designation 
criteria in Section 7(f)(1)(A) of the Act; 
and in accordance with Section 
7(f}(1)(B), determined that Alabama is 
able to provide official services in the 
geographic area for which the Service is 
renewing its designation. 

Effective March 1, 1991, and 
terminating February 28, 1994, Alabama 
is designated to provide official 
inspection and Class X or Y weighing 
functions its specified geographic area, 
as previously described in the 
September 4 Federal Register. 

Interested persons may obtain official 
services by contacting Alabama at (205) 
242-2642. 


Authority: Pub. L. 94-582, 90 Stat. 2867, as 
amended (7 U.S.C. 71 et seq.) 

Dated: January 7, 1991. 
Neil E. Porter, 
Acting Director, Compliance Division. 
{FR Doc. 91-2749 Filed 2-5-91; 8:45 am] 
BILLING CODE 3410-EN-F 


Request for Comments on the 
Designation Applicants in the 
Geographic Areas Currently Assigned 
to the State of Alaska (AK) and the 
Memphis (TN) Agency 


AGENCY: Federal Grain Inspection 
Service (Service). 


ACTION: Notice. 


SUMMARY: This notice requests 
comments from interested parties on the 
applicants for official agency 
designation in the geographic areas 
currently assigned to the Alaska 
Department of Natural Resources, 
Division of Agriculture (Alaska) and 
Memphis Grain and Hay Association 
(Memphis). 

DATES: Comments must be postmarked 
on or before March’ 25, 1991. 
ADDRESSES: Comments must be 


’ submitted in writing to Paul Marsden, 


RM, FGIS, USDA, Room 0628 South 
Building, P.O. Box 96454, Washington, 


4787 


DC 20090-6454. SprintMail users-may 
respond to [PMARSDEN/FGIS/USDA]. 
Telecopier users may send responses to 
the automatic telecopier machine at 
(202) 447-4628, attention: Paul Marsden. 
All comments received will be made 
available for public inspection at the 
above address located at 1400 
Independence Avenue, S.W., during 
regular business hours (7 CFR 1.27(b)). 


FOR FURTHER INFORMATION CONTACT: 
Paul Marsden, telephone (202) 475-3428, 


SUPPLEMENTARY INFORMATION: 


This action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Departmental Regulation do not apply to 
this action. 

The Service requested applications for 
official agency designation to provide 
official services within specified _ 
geographic areas in the December 3, 
1990, Federal Register (55 FR 49926). 
Applications were to be postmarked by 
January 2, 1991. Alaska and Memphis 
were the only applicants for designation 
in those areas, and each applied for the 
entire area currently assigned to that 
agency. 

This notice provides interested 
persons the opportunity to present their 
comments concerning the applicants for 
designation. Commenters are 
encouraged to submit reasons for 
support or objection to this designation 
action and include pertinent data to 
support their views and comments. All 
comments must be submitted to the 
Resources Management Division, at the 
above address. 

Comments and other available 
information will be considered in 
making a final decision. Notice of the 
final decision will be published in the 
Federal Register, and the applicants will 
be informed of the decision in writing. 

Authority: Pub. L. 94-582, 90 Stat. 2867, as 
amended (7 U.S.C. 71 et seq.) 

Dated: January 7, 1991. 

Neil E. Porter, 

Acting Director, Compliance Division. 
[FR Doc. 91-2750 Filed 2-5-91; 8:45 am] 
BILLING CODE 3410-EN-F 


Request for Designation Applicants to 
Provide Official Services in the 
Geographic Area Currently Assigned 
to the Jamestown (ND) Agency 


AGENCY: Federal Grain Inspection 
Service (Service). 


ACTION: Notice. 





SUMMARY: Pursuant to the provisions of 
the U.S. Grain Standards Act, as 
Amended (Act), official agency 
designations shall terminate not later 
than triennially and may be renewed 
according to the criteria and procedures 
prescribed in the Act. This notice 
announces that the designation of an 
agency will terminate, in accordance 
with the Act, and requests applications 
from parties interested in being 
designated as the official agency to 
provide official services in the 
geographic area currently assigned to 
this specified agency. The official 
agency is Grain Inspection, Inc. 
(Jamestown). 


DATES: Applications must be 
postmarked on or before March 8, 1991. 


ADDRESSES: Applications must be 
submitted to Neil E. Porter, Deputy 
Director, Compliance Division, FGIS, 
USDA, Room 1647 South Building, P.O. 
Box 96454, Washington, DC 20090-6454. 
All applications received will be made 
available for public inspection at this 
address located at 1400 Independence 
Avenue, S.W., during regular business 
hours. 


FOR FURTHER INFORMATION CONTACT: 
Neil E. Porter, telephone (202) 447-8262. 


SUPPLEMENTARY INFORMATION: 


This action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Departmental Regulation do not apply to 
this action. 

Section 7(f)(1) of the Act specifies that 
the Administrator of the Service is 
authorized, upon application by any 
qualified agency or person, to designate 
such agency or person to provide official 
services after a determination is made 
that the applicant is better able than any 
other applicant to provide official 
services in an assigned geographic area. 

Jamestown, located at 314 2nd Street, 
N.W., Jamestown, ND 58401, was 
designated under the Act on August 1, 
1988, as an official agency to provide 
official inspection services. 

The designation of this official agency 
terminates on July 31, 1991. Section 
7(g)(1) of the Act states that 
designations of official agencies shall 
terminate not later than triennially and 
may be renewed according to the 
ray and procedures prescribed in the 

ct. 

The geographic area presently 
assigned to Jamestown, in the State of 
North Dakota, pursuant to Section 7(£){2) 
of the Act, which may be assigned to the 
applicant selected for designation is as 
follows: 


Bounded on the North by Interstate 94 
east to U.S. Route 85; U.S. Route 85 
north to State Route 200; State Route 200 
east to U.S. Route 83; U.S. Route 83 
southeast to State Route 41; State Route 
41 north to State Route 200; State Route 
200 east to State Route 3; State Route 3 
north to U.S. Route 52; U.S. Route 52 
southeast to State Route 15; State Route 
15 east to U.S. Route 281; U.S. Route 281 
south to Foster County; the northern 
Foster County line; the northern Griggs 
County line east to State Route 32; 

Bounded on the East by State Route 
32 south to State Route 45; State Route 
45 south to State Route 200; State Route 
200 west to State Route 1; State Route 1 
south to the Soo Railroad line; the Soo 
Railroad line southeast to Interstate 94; 
Interstate 94 west to State Route 1; State 
Route 1 south to the Dickey County line; 

Bounded on the South by the southern 
Dickey County line west to U.S. Route 
281; U.S. Route 281 north to the Lamoure 
County line; the southern Lamoure 
County line; the southern Logan County 
line west to State Route 13; State Route 
13 west to U.S. Route 83; U.S. Route 83 
south to the Emmons County line; the 
southern Emmons County line; the 
southern Sioux County line west State 
Route 49; State Route 49 north to State 
Route 21; State Route 21 west-to the 
Burlington-Northern (BN) line; the 
Burlington—Northern (BN) line northwest 
to State Route 22; State Route 22 south 
to U.S. Route 12; U.S. Route 12 west- 
northwest to the North Dakota State 
line; and 

Bounded on the West by the western 
North Dakota State line north to 
Interstate 94. 

The following locations, outside of the 
above contiguous geographic area, are 
part of this geographic area assignment: 
Farmers Coop Elevator, Fessenden, 
Farmers Union Elevator, and Manfred 
Grain, both in Manfred, all in Wells 
County (located inside Grand Forks 
Grain Inspection Department's area); 
and Norway Spur, and Oakes Grain, 
both in Oakes, Dickey County (located 
inside North Dakota Grain Inspection 
Service, Inc.’s area). 

Exceptions to Jamestown’s assigned 
geographic area are the following 
locations inside Jamestown’s area which 
have been and will continue to be 
serviced by the following official 
agencies: 

1. Aberdeen Grain Inspection, Inc.: 
Farmers Elevator, Guelph, Dickey 
County; Farmers Equity Exchange, and 
Sun Grain, both in New England, 
Hettinger County; Regent Grain 
Company, and Regent Equity, both in 
Regent, Hettinger County; and 

2. Minot Grain Inspection, Inc.: 
Farmers Elevator & Mercantile Co., and 
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Coast Trading Company, both in 
Underwood; and Merle A. Larson 
Elevator, Inc., Washburn, all in McLean 
County. 

Interested parties, including 
Jamestown, are hereby given 
opportunity to apply for official agency 
designation to provide the official 
services in the geographic area, as 
specified above, under the provisions of 
Section 7(f) of the Act and section 
800.196(d) of the regulations issued 
thereunder. Designation in the specified 
geographic area is for the period 
beginning August 1, 1991, and ending 
July 31, 1994. Parties wishing to apply for 
designation should contact the 
Compliance Division, at the address 
listed above for forms and information. 

Applications and other available 
information will be considered in 
determining which applicant will be 
designated to provide official services in 
a geographic area. 

Authority: Pub. L. 94-582, 90 Stat. 2867, as 
amended (7 U.S.C. 71 ef seq.) 


Dated: January 7, 1991. 
Neil E. Porter, 
Acting Director, Compliance Division. 
[FR Doc. 91-2751 Filed 2-5-91; 8:45 am] 
BILLING CODE 3410-EN-F 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


Agency Information Collection Under 
Review by the Office of Management 
and Budget (OMB) 


DOC has sumitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: National Oceanic and 
Atmospheric Administration. 

Title: Alaska Region Federal Fisheries 
Permit. 

Form Number: No form number 
assigned; OMB—0648-0206. 

Type of Request: Revision of a 
currently approved collection. 

Burden: 2,200 respondents; 726 
reporting hours; average hours per 
response—.33 hour. 

Needs and Uses: Fishermen wanting 
to participate in regulated fisheries in - 
the Alaska Region must apply for vessel 
permits. Permit applications contain 
information on participant and vessel 
identification, vessel purpose, gear type, 
vessel description, and intended area of 
operation. This informaton is used by 
management agencies as an 
enforcement tool and for analysis of 
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existing and proposed management 
measures. 

Affected Public: Small businesses or 
organizations. 

Frequency: Annually. 

Respondent's Obligation: Required to 
obtain or retain a benefit. 

OMB Desk Officer: Ronald Minsk, 
395-7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, room 5327, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. Written 
comments and recommendations for the 
proposed information collection should 
be sent to Ronald Minsk, OMB Desk 
Officer, room 3208, New Executive 
Office Building, Washington, DC 20503. 


Dated: January 31, 1991. 
Edward Michals, 
Departmental Clearance Officer, Office of 
Management and Organization. 
[FR Doc. 91-2837 Filed 2-5-91; 8:45 am] 
BILLING CODE 3510-CW-M 


international Trade Administration 
[A-533-501] 


Revocation of Antidumping Duty 
Order and Termination of 
Administrative Reviews; Iron 
Construction Castings from India 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 


summary: On November 21, 1990, the 
Department of Commerce (Department) 
published a notice of Court decision and 
suspension of liquidation concerning the 
U.S. Court of International Trade 
decision dated October 11, 1990. (55 FR 
48663). That decision upheld the 
Department's amended final 
determination upon remand with respect 
to imports of certain iron construction 
castings from India. Kejriwal Iron and 
Steel Works, Ltd. v. United States, 747 F. 
Supp. 756 (CIT 1990). On remand the 
Department determined that no 
investigated Indian castings producers 
were selling at less than fair value. No 
appeal having been taken of the October 
11, 1990, decision, the Court's decision 
upholding the Department’s amended 
final results is now final and conclusive. 
Accordingly, the Department is revoking 
the antidumping duty order on certain 
iron construction castings from India. 


EFFECTIVE DATE: February 6, 1991. 


FOR FURTHER INFORMATION CONTACT: 
James Terpstra or Mary Jenkins, Office 


of Antidumping Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC, 22030, 
telephone: (202) 377-3965 or (202) 377- 
1756, respectively. 


SUPPLEMENTARY INFORMATION: 
Background 


On May 9, 1986, the Department 
published in the Federal Register (51 FR 
17221) an antidumping duty order on 
certain iron construction castings from 
India. Initially, Commerce found that 
respondent Kejriwal had a de minimis 
margin and excluded it from the 
antidumping duty order. However, as a 
result of the remands ordered in 
Alhambra Foundry Co. v. United States, 
12 CIT ___, 685 F. Supp. 1252 (1988) and 
Alhambra Foundry Co. v. United States, 
12 CIT ___, 701 F. Supp. 221 (1988), 
Kejriwal was included in the amended 
antidumping duty order. See Certain 
Iron Construction Castings from India: 
Amendment to Final Determination of 
Sales at Less Than Fair Value and 
Antidumping Duty Order in Accordance 
With Decision Upon Remand, 54 FR 
11989 (March 23, 1989), (finding a 2.93 
percent margin for Kejriwal). 

Kejriwal challenged its inclusion in 
the amended antidumping duty order. 
Kejriwal Iron and Steel Works, Ltd. v. 
United States, Ct. No. 89-04-00172 
(‘‘Kejriwal"). On January 26, 1990, the 
Court held that the Department's 
determination as it concerned Kejriwal 
was not supported by substantial 
evidence or in accordance with law. 
Kejriwal I, 729 F. Supp. 1365 (1990). On 
June 19, 1990, the Department reported 
its amended results of its remand 
proceeding to the Court. As a result of 
these remand proceedings, the 
Department found that Kejriwal had a 
de minimis margin and that, as a result, 
no investigated Indian castings producer 
was selling at less than fair value. On 
October 11, 1990, the Court found that 
the Department's amended remand 
results were in accordance with law and 
supported by substantial evidence. 
Because no challenge has been made to 
the Court’s October 11, 1990 decision 
upholding the Department's amended 
remand results, that decision is now 
final and conclusive. Accordingly, the 
Department is revoking the revoking the 
antidumping duty order on certain iron 
construction castings from India. The 
Department will instruct the Customs 
Service to proceed with liquidation of all 
unliquidated merchandise without 
regard to antidumping duties, and to 
refund all cash deposits and release all 
securities posted to cover estimated 
antidumping duties. 
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The Department is also terminating 
the administrative reviews initiated for 
the periods of May 1, 1987 through April 
30, 1988 (53 FR 24470, June 29, 1988), 
May 1, 1988 through April 30, 1989 (54 
FR 26069, June 21, 1989), and May 1, 1989 
through April 30, 1990 (55 FR 27859, July 
6, 1990). 

Dated: January 31, 1991. 

Eric L. Garfinkel, 

Assistant Secretary for Import 
Administration. 

[FR Doc. 91-2838 Filed 2-5-91; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-427-030] 


Large Power Transformers From 
France; Preliminary Results of 
Antidumping Duty Administrative 
Review 


AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 

ACTION: Notice of preliminary results of 
antidumping duty administrative review. 


SUMMARY: In response to a request by 
the petitioner, the Department of 
Commerce has conducted an 
administrative review of the 
antidumping finding on large power 
transformers from France. The review 
covers one manufacturer of this 
mercahndise to the United States and 
the period June 1, 1989, through May 31, 
1990. ; 

The manufacturer failed to respond to 
our questionnaire. The Department has 
preliminarily determined to assess 
dumping duties using best information 
otherwise available for any entries 
during the period June 1, 1989, through 
May 31, 1990. 

Interested parties are invited to 
comment on these preliminary results. 
EFFECTIVE DATE: February 6, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Barbara Victor or Laurie A. Lucksinger, 
Office of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-5253. 


SUPPLEMENTARY INFORMATION: 


Background 


On September 28, 1987, the 
Department of Commerce (the 
Department) published in the Federal 
Register (52 FR 36294) the final results of 
its last administrative review of the 
antidumping finding an large power 
transformers from France (37 FR 11772, 
June 14, 1972). The petitoner, ABB Power 
T & D Company, requested in 
accordance with 19 CFR 353.22(a) that 
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we conduct an administrative review. 
We published a notice of initiation on 
July 26, 1990 (55 FR 30490). The 
Department has now conducted that 
administrative review in accordance 
with section 751 of the Tariff Act of 1930 
(the Tariff Act). 


Scope of the Review 


Imports covered by the review are 
shipments of large power transformers; 
that is, all types of transformers rated 
10,000 kVA (kilovolt/amperes) or above, 
by whatever name designated, used in 
the generation, transmission, 
distribution, and utilization of electric 
power. The term “transformers” 
includes, but is not limited to, shunt 
reactors, autotransformers, rectifier 
transformers, and power rectifier 
transformers. Not included are 
combination units, commonly known as 
rectiformer, if the entire integrated 
assemply is imported in the same 
shipment and entered on the same entry 
and the assemply has been ordered and 
invoiced as a unit, with a separate price 
for the transformer portion of the 
assembly. During the review period 
covered merchandise was classifiable 
under Harmonized Tariff Schedule 
(HTS) items 8504.22.00, 8504.23.00, 
8504.34.33, 8504.40.00, and 8504.50.00. 
The HTS item numbers are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 

The review covers one manufacturer 
of large power transformers, Alsthom- 
Atlantique (Alsthom), and the period 
June 1, 1989, through May 31, 1990. 


Preliminary Results of Review 


Since Alsthom failed to respond to our 
questionnnaire, we used the best 
information otherwise available. We 
preliminarily determine that a margin of 
72.85 percent exists for the period June 
1, 1989, through May 31, 1990. Our most 
recent completed administrative review 
established this rate for Alsthom (52 FR 
36294). 

Interested parties may request 
disclosure within 5 days of the date of 
publication of this notice any may 
request a hearing within 10 days of 
publication. Any hearing, if requested, 
will be held 44 days after the date of 
publication or the first workday 
thereafter. Case briefs and/or written 
comments from interested parties may 
be submitted not later than 30 days after 
the date of publication. Rebuttal briefs 
and rebuttals to written comments, 
limited to issues raised in those 
comments, may be filed no later than 37 
days after the date of publication. The 
Department will publish the final results 


of the administrative review including 
the results of its analysis of any such 
comments or hearing. 

The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. The Department will issue 
appraisement instructions directly to the 
Customs Service. 

Furthermore, as provided for by 
section 751{a}(1) of the Tariff Act, a cash 
deposit of estimated antidumping duties 
based on the above margin shall be 
required for all shipments of French 
large power transformers from Alsthom- 
Atlantique. 

For any future entries of this 
merchandise from a new exporter or 
manufacturer whose first shipments 
occurred after May 31, 1990 and who is 
unrelated to the reviewed firm, a cash 
deposit of 1.82 percent shall be required. 
This is in accordance with our practice 
of not using the most recently reviewed 
rate as a basis for cash deposit for new 
shippers when we have based the most 
recent rate on best information 
available. 

These deposit requirements are 
effective for all shipments of French 
large power transformers, entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1)} 
of the Tariff Act (19 U.S.C. 1675(a)(1}) 
and 19 CFR 353.22 (1990). 

Dated: January 30, 1991. 

Eric I. Garfinkel, 

Assistant Secretary for Import 
Administration. 

[FR Doc. 91-2839 Filed 2-5-91; 8:45 am] 
BILLING CODE 3510-DS-28 * 


National Oceanic and Atmospheric 
Administration 


Spiny Lobster Fishery of Puerto Rico 
and the U.S. Virgin Islands 


AGENCY: National Marine Fisheries 
Services (NMFS}, NOAA, Commerce. 
ACTION: Notice of availability of an 
amendment to a fishery management 
plan and request for comments. 


summary: NOAA announces that the 
Caribbean Fishery Management Council 
(Council) has submitted Amendment 1 
to the Fishery Management Plan for the 
Spiny Lobster Fishery of Puerto Rico 
and the U.S. Virgin Islands for review by 
the Secretary of Commerce (Secretary). 
Written comments are requested from 
the public. 
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DATES: Written comments must be 
received on or before March 29, 1991. 
ADDRESSES: Copies of Amendment 1 are 
available from the Caribbean Fishery 
Management Council, suite 1108, Banco 
de Ponce Building, Hato-Rey, PR 00981. 
Comments should be sent to William R. 
Turner, Southeast Region, National 
Marine Fisheries Service, 9450 Koger 
Boulevard, St. Petersburg, FL 33702. 


FOR FURTHER (NFORMATION CONTACT: 
William R. Turner, 813-893-3722. 


SUPPLEMENTARY INFORMATION: The 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act), as 
amended, requires that a Council- 
prepared fishery management plan or 
amendment be submitted to the 
Secretary for review and approval, 
disapproval, or partial disapproval. The 
Magnuson Act also requires that the 
Secretary immediately publish a notice 
that the document is available for public 
review and comment. The Secretary will 
consider public comment in determining 
approvability of the document. 


On July 24, 1989 (54 FR 30826), NOAA 
published revised guidelines interpreting 
the Magnuson Act's national standards 
for fishery management plans. In 
compliance with the revised guidelines, 
Amendment 1 proposes a scientifically 
measurable definition of overfishing for 
the spiny lobster resource and a 
rebuilding plan should overfishing occur. 
Specifically, the spiny lobster stock 
would be considered overfished when 
the reproductive potential drops below 
20 percent of that which would be 
available in the absence of fishing 
mortality. If the spawning potential ratio 
drops below the 20 percent level, the 
Counci! will submit a regulatory 
amendment to implement one or more of 
the following actions: Establish a 
seasonal closure; increase the minimum 
carapace length; limit the use of short 
lobsters as attractants; require escape 
gaps in traps; reduce the number of 
traps; or establish closed areas. 

Amendment 1 also would add a 
section on vessel safety and an 
extensive description of the habitat. © 

No regulatory changes are proposed . 
as a result of Amendment 1. 


Authority: 16 U.S.C. 1801 et seq. 

Dated: January 31, 1991. 
Richard H. Schaefer, 
Director of Office of Fisheries, Conservation 
and Management, National Marine Fisheries 
Service. 
[FR Doc. 91-2810 Filed 2-5-1; 8:45 am] 


BILLING CODE 3510-22-M 





Federal Register / Vol::-56,;-No. 25./ Wednesday, February 6, 1991 / Notices 


Pacific Fishery Management Council; 
Public Hearings 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of public hearings; 
request for comments. 


SUMMARY: The Pacific Fishery 
Management Council (Council) will hold 
hearings to receive public comments on 
a draft limited entry amendment 
(Amendment 6) to the Fishery 
Management Plan for Pacific Coast 
Groundfish. The amendment proposes a 
license limitation system for the 
groundfish fisheries off Washington, 
Oregon, and California. 

DATES: Comments should be submitted 
on or before March 4, 1991, to the 
address below. See “SUPPLEMENTARY 
INFORMATION” for dates, times, and 
locations of hearings. 


ADDRESSES: Written comments should 
be sent to Lawrence D. Six, Executive 
Director, Pacific Fishery Management 
Council, Metro Center, suite 420, 2000 
SW. First Avenue, Portland, Oregon 
97201. 


FOR FURTHER INFORMATION CONTACT: 
Lawrence D. Six, Executive Director 
(503) 326-6352. L 
SUPPLEMENTARY INFORMATION: 
Amendment 6 would implement a 
license limitation system for the 
groundfish fisheries off the coast of 
Washington, Oregon, and California. 
Owners of vessels using groundfish 
trawl, longline, and fishpot gear to catch 
groundfish managed by the Council 
would be required to hold a Federal 
limited entry permit registered for the 
vessel. Vessel owners using all other 
gears would continue to harvest under 
an open access system and an allocation 
would be made between open and 
closed access fisheries as necessary. 
The license limitation system would be 

- based on transferable permits; however, 
the permits issued to some lower 
priority entrants would be 
nontransferable. 

Accompanying the amendment is a 
draft supplemental environmental 
impact statement, regulatory impact 
review/initial regulatory flexibility 
analysis, which also incorporates a 
statement of consistency with coastal 
zone management programs and a 
review of other applicable law. 

Public comments on the amendments 
will also be accepted wher presented in 
person during the Council session on 
March 13, 1991, at the Clarion Hotel 
(near the San Francisco Airport), 401 
East Millbrae Avenue. At that time, the 
Council is expected to take final action 

.on the amendment. 


Public hearings are scheduled as 
follows: 


1. February 19, 1991, 7 p.m.—Red Lion 
Inn, 1919 Fourth Street, Eureka 
California; 

2. February 19, 1991, 7 p.m.—National 
Marine Fisheries Service, 7600 Sand 
Point Way NE., Building 9 
Auditorium, Seattle Washington; 

3. February 20, 1991, 7 p.m.—Astoria 
Middle School, 1100 Klaskanine 
Avenue, Astoria, Oregon; 

4. February 20, 1991, 7 p.m.—Clarion 
Hotel, San Francisco Airport, 401 
East Millbrae Avenue, Millbrae, 
California; 

5. February 21, 1991, 7 p.m.—Pony 
Village Motor Lodge, Virginia 
Avenue, North Bend, Oregon; and 

6. February 21, 1991, 7 p.m.—Veteran’s 
Hall, 209 East Surf Street, Morro 
Bay, California. 


Dated: January 31, 1991. 
David S. Crestin, 
Acting Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 
[FR Doc. 91-2705 Filed 2-5-91; 8:45 am] 
BILLING CODE 3510-22-M 


COMMISSION ON AGRICULTURAL 
WORKERS 


Hearing 


AGENCY: Commission on Agricultural 
Workers. 


ACTION: Announcement of hearing. 


SUMMARY: The Commission on 
Agricultural Workers will hold its sixth 
public hearing in West Palm Beach, 
Florida on February 14 and 15, 1991. 

The Commission, established by the 
Immigration Reform and Control Act 
(IRCA) of 1986 under section 304 is 
charged with evaluating the Special 
Agricultural Worker (SAW) provisions 
of IRCA and with reviewing several 
specific aspects relating to the demand 
for and supply of agricultural labor. The 
Commission will hear testimony on 
these issues with specific reference to 
Texas. 


The hearing will be open to the public. 


DATES: February 14, 7 p.m.-9 p.m., 
February 15, 9 a.m. 


ADDRESSES: February 15—Municipal 
Civic Center, NW. 4th Street, Belle 
Glade, Florida. February 15—Artrium 
room, Royce Hotel, 1601 Belvedere Road, 
West Palm Beach, Florida. 


FOR FURTHER INFORMATION CONTACT: 
Beth Bickley, Telephone: (202) 673-5348. 


Dated: January 31, 1991. 
Richard R. Peterson, 
Acting Executive Director. 
[FR Doc. 91-2818 Filed 2-5-91; 8:45 am] 
BILLING CODE 6820-62-M 


COMMISSION ON INTERSTATE CHILD 
SUPPORT 


Public Hearing 


The U.S. Commission on Interstate 
Child Support will hold a public hearing 
from 10 a.m. to 1 p.m. and a public forum 
from 2 p.m. to 5 p.m. All events will be 
held at the Cook County Building, 
County Board Room, Room 567, 118 N. 
Clark Street, Chicago, IL. The Cook 
County Building is located directly 
across the street from the Richard J. 
Daley Center. 

The Commission was created by the 
Family Support Act of 1988 and mandate 
to make recommendations to the 
Congress on improvements to the 
interstate establishment and 
enforcement of child support awards. 

The Commission has identified 
specific issues on which it is most 
interested in receiving testimony. 
Individuals and organizations interested 
in presenting testimony are requested to 
address one or more of the following 
issues: 

Legal remedies available in interstate 
cases: When there is no existing order 
or when no party resides in the original 
rendering state, would it be beneficial to 
authorize jurisdiction in the child’s state 
of residence for purposes of establishing 
and modifying a child support award 
against a non-resident defendant? What 
are ideas/suggestions for federal and 
state statutes and procedures that would 
improve interstate child support? Are 
there existing federal and state statutes 
that facilitate or impede the process? 
What specific changes are needed in the 
Uniform Reciprocal Enforcement of 
Support Act? Which state’s law should 
govern the establishment of paternity, 
the establishment of support, 
enforcement, and modification? How are 
long-arm statutes now used and would a 
federally imposed long-arm statute 
improve the interstate process? Should 
the Congress mandate “minimum” or 
“qualified” standards for recognition of 
child support orders in other states? Has 
the prohibition against retroactive 
modification of arrears improved 
interstate enforcement or created 
problems? 

Policy and procedural factors that 
affect processing of interstate cases: 
What has been the experience of states 
and familes in the implementation of 
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interstate income withholding? What are 
the expected impacts on interstate cases 
of the recent federally regulated 
performance standards, the provisions 
for periodic updating of awards, and the 
planned automated interstate network? 
How well do the child support functions 
of locate, paternity and support 
establishment, monitoring, and 
enforcement work in interstate cases 
and what can be done to improve them? 
What improvements are needed 
regarding the establishment and 
enforcement of support orders against 
military obligors? Should the responding 
or initiating jurisdiction be responsible 
for the selection of appropriate remedy, 
on-going monitoring, and initiation of 
enforcement actions for interstate 
cases? Do states receive adequate 
direction and program support from the 
federal Office of Child Support 
Enforcement? Are units composed of 
staff who process interstate cases 
exclusively more effective than other 
staffing configurations? Should service 
of process for interstate cases be 
performed by mail or personal service? 
Does the present funding and financial 
incentive structure foster action on 
interstate cases? 

Communication and education 
concerns: What has been the experience 
of both custodial and noncustodial 
parents in obtaining information about 
interstate child support enforcement and 
actually being able to access services at 
the state and local level? Are states able 
to obtain information on the processes 
used in sister states to initiate and 
enforce interstate cases? Do the regional 
offices of the federal Office of Child 
Support Enforcement assist states and 
parents in securing information required 
to process interstate cases? Are the 
rights and responsibilities of all parties 
to an interstate action fully explained 
and understood? Is there adequate 
training for attorneys (public and 
private), child support staff, decision 
makers, and court administrators 
involved in the processing of interstate 
cases? What techniques have been most 
successful in communication between 
jurisdictions? Those not invited to 
testify at the hearing, and others 
concerned with interstate child support, 
will be welcome to speak at the 
unstructured forum. No advance 
statement or registration is required for 
participation in the forum. The forum 
will be structured to allow interested 
parents, public officials, and private 
attorneys the opportunity to informally 
discuss concerns and recommendations 
wit’: members of the Commission. 


Details on Submission of Requests to Be 
Heard 


Individuals and organizations 
interested in presenting oral testimony 
before the Commission at the hearing 
should submit their requests and a copy 
of their prepared statement to Vernon 
Drew, U.S. Commission on Interstate 
Child Support, 1120 Vermont Ave. NW, 
Suite 680, Washington, DC 20005, by 
February 21, 1991. 

Requests should specify whether the 
testimony would be given for an 
organization or individual. Individuals 
scheduled to testify will be contacted by 
the Commission staff as soon after the 
closing date as possible. Any questions 
concerning the scheduled appearance 
should be directed to Vernon Drew. 

It is urged that persons and 
organizations having a common position 
make every effort to designate one 
spokesperson to represent them in order 
for the Commission to hear as many 
points of view as possible. Time for oral 
presentations will be strictly limited to 
five minutes, with the understanding 
that a more detailed statement may be 
presented to the Commission. This 
process will afford more time for 
members to question witnesses. In 
addition, witnesses may be grouped as 
panelists with strict time limitations for 
each panelist. 

Persons wishing to submit a written 
statement but not desiring to testify may 
do so. Statements for inclusion in the 
record of the public hearing should be 
submitted no later than February 25, 
1991. 

The Commission will hold a public 
forum in the afternoon during which 
parents, public officials, private 
attorneys and other interested parties 
are invited to discuss concerns and 
recommendations with the Commission 
members. No advance registration or 
prepared statements are required for 
particiapation in this informal forum. 
Margaret Campbell Haynes, 

Chair. 
[FR Doc. 91-2696 Filed 2-5-91; 8:45 am] 
BILLING CODE 6820-64-M 


DEPARTMENT OF DEFENSE 


Public information Collection 
Requirement Submitted to OMB for 
Review 


ACTION: Notice. 


The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
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Paperwork Reduction Act (44 U.S.C. 

chapter 35). 

Title, applicable form, and applicable’ 
OMB contro! number: Application and 
Agreement for Establishment of a 
Junior Reserve Officer Corps Unit, DA 
Form 3126, OMB Control No. 0702- 
0021 

Type of request: Extension 

Average burden hours/minutes per 
response: 1 hour 


' Responses per respondent: 1 


Number of respondents: 65 

Annuall burden hours: 65 

Annual responses: 65 

Needs and uses: The DA Form 3126 is 
used as an application and contract 
between the U.S. Government and ~ 
secondary level schools who would 
like to establish a new Army Junior 
ROTC unit 

Affected public :State or local 
governments; Non-profit institutions 

Frequency: On occasion 

Respondent’s obligation: Required to 
obtain or retain a benefit 

OMB desk officer: Dr. J. Timonthy 
Sprehe 
Written comments and 

recommendations on the proposed 

information collection should be sent to 

Dr. Sprehe at the Office of Management 

and Budget, Desk Officer, room 3235, 

New Executive Office Building, 

Washington, DC 20503. 

DOD clearance officer: Mr. William P. 
Pearce 


Written requests for copies of the 
information collection proposal should 
be sent to Mr. Pearce, WHS/DIOR, 1215 
Jefferson Davis Highway, suite 1204, ~ 
Arlington, Virginia 22202-4302. 

Dated: January 31, 1991. 

P.H. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

[FR Doc. 91-2755 Filed 2-5-91; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF EDUCATION 
Office of Special Education Programs 
[CFDA No. 84.029] 


Invitation for Applications for New 
Awards Under Training Personnel for 
the Education of Individuals With 
Disabilities for Fiscal Year 1991 


Agency: Department of Education. 

Purpose of program: The purpose of © 
this program is to increase the quantity 
and improve the quality of personnel 
available to serve infants, toddlers, 
children, and youth with disabilities 
through the provision of awards to 
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support the preservice training of 
personnel for careers in special 
education, related services, and early 
intervention. 

Deadline for transmittal of 
applications: March 25, 1991. 


Deadline for intergovernmental 
review: May 30, 1991. 


Applications available: February 15, 
1991. 


Avatlable funds: $13,000,000. 
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Note: The estimates of funding levels and 
awards in this notice do not bind the 
Department of Education to a specific level of 
funding or number of grants, unless the 
amount is otherwise specified by statute or 
regulation. 


TRAINING PERSONNEL FOR THE EDUCATION OF INDIVIDUALS WITH DisaBiIUITIES 


Preparation of Personnel for Careers in Special Education 


(84.029B). 
Preparation of Related Services Personnel (84.029F) 


Training Personnel to Serve infants, Toddlers, and Preschoo!- 


ers (84.029Q). 


Preparation of Personnel for Low Incidence Populations 


(84.029A). 


Note: Applicants must indicate the 
priority(ies) under which they wish their 
applications to be considered in block 10 of 
the application for Federal assistance. 


Project period: Up to 60 months. 

Applicable regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) 34 
_ CFR parts, 74, 75, 77, 79, 80, 81, 82, 85, 
and 86; (b) the regulations for 
Individuals with Disabilities Education 
Act—Training Personnel for the 
Education of Individuals with 
Disabilities—Careers in Special 
Education and Early Intervention (CFDA 
84.029A) 34 CFR part 318, subject to 
changes made to 631{a) by the 
Education of the Handicapped 
Amendments of 1990, Public Law 101- 
476. 

The final priorities for this program, 
as published in this issue of the Federal 
Register, also apply. 

FOR FURTHER INFORMATION CONTACT: 
Angele Thomas, Division of Personnel 
Preparation, Office of Special Education 
Programs, 400 Maryland Avenue SW., 
(Switzer Building, room 3515-M.S. 2651), 
Washingtion, DC 20202; Telephone: 
Angele Thomas (202) 732-1100. 


Dated: January 31, 1991. 
Robert R. Davilla, 


Assistant Secretary, Office of Special 
Education and Rehabilitative Services, 
[FR Doc. 91-2738 Filed 2-5-91; 8:45 am] 
BILLING CODE 4000-01-M 


{Application notice for fiscal year 1991] 


3/25/91 5/30/91 


3/25/91 5/30/91 


3/25/91 5/30/91 


3/25/91 5/30/94 


DEPARTMENT OF ENERGY 
Bonneville Power Administration 


Proposed Wholesale Power Rate 
Adjustment, Public Hearing, and 
Opportunities for Public Review and 
Comment 


AGENCY: Bonneville Power 
Administration (BPA), DOE. 

ACTION: Notice and opportunities for 
review and comment. BPA File No: WP- 
91. BPA requests that all comments and 
documents intended to become part of 
the Official Record in this process 
contain the file number designation WP- 
91, 


SUMMARY: The Pacific Northwest 
Electric Power Planning and 
Conservation Act (Northwest Power 
Act) provides that BPA must establish 
and periodically review and revise 
BPA’s rates so that they are adequate to 
recover, in accordance with sound 
business principles, the costs associated 
with the acquisition, conservation, and 
transmission of electric power, and to 
recover the Federal investment in the 
Federal Columbia River Power System 


- (FCRPS) and other costs incurred by 


BPA. BPA is proposing to revise its 
wholesale power rate schedules, 
effective October 1, 1991, to produce 
sufficient revenues for BPA to meet its 
requirements for Fiscal Year (FY) 1992 
and FY 1993. BPA therefore is proposing 
to adjust its 1989 wholesale power rate 
schedules to be effective for FY 1992 
and FY 1993. 

Through its Programs in Perspective 
(PIP) process, BPA has completed a 
thorough review of program cost levels 


included in the budgets for FY 1992 and 
FY 1993. The Administrator will not 
reexamine program level decisions in 
the rate case. In the same public 
process, BPA's financial goals for FY 
1992 and FY 1993 were reviewed. These 
goals also will not be reexamined in the 
rate case. 

Beginning in October 1990, BPA 
conducted a series of workshops on 
subjects relevant to BPA's ratemaking. 
The purpose of the workshops was to 
identify, simplify, and reduce the 
number of issues that might become part 
of a 1991 rate case and to reduce the 
amount of discovery normally required 
during the formal rate proceedings. 
Opportunity was provided to 
understand BPA’s models, the 
assumptions used in the models, and the 
data inputs. All parties to the 1989 rate 
case, and participants in prior 
workshops, were invited to attend. The 
workshop were weil attended and 
provided opportunities for informal 
public comment on issues outside the 
forma] hearing process. 

BPA has categorically excluded the 
1991 rate case from further 
environmental review. United States 
Department of Energy procedures 
implementing the National 
Environmental Policy Act provide for 
excluding from further environmental 
review rate increases that do not exceed 
that rate of inflation since the last rate 
increases. BPA last raised its power 
rates in 1987 and its transmission rates 
in 1983. The amount of the proposed 
increase in both the power and 
transmission rates is less than the rate 
of inflation since the last increase. 

In addition, BPA has determined that 
any potential environmental effects are 
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too remote and speculative to be 
identified in any meaningful way and 
then analyzed as to their significance. 
Since the principal effect of a rate 
increase is economic and BPA cannot 
determine how its rate increses will be 
passed on to the region's ratepayers, 
BPA finds that excluding the 1991 rate 
case from further environmental 
analysis is appropriate. 

Opportunities will be available for 
interested persons to review BPA’s 
proposal to adjust the 1989 rates, to 
participate in the rate hearing, and to 
submit written comments. During the 
development of the final rate proposal, 
BPA will evaluate all written and oral 
comments received in this process. 
Consideration of comments and more 
current data may result in the final rate 
proposal differing from the rates 
proposed in this notice. 

RESPONSIBLE OFFICIAL: Mr. Sydney D. 
Berwager, Director, Division of 
Contracts and Rates, is the official 
responsible for the development of 
BPA’s rates. 

DATES: Persons wishing to become a 
formal “party” to the proceedings must 
notify BPA in writing of their intention 
to do so in accordance with 
requirements stated in this notice. The 
petitions to intervene must be received 
by February 13, 1991, and should be 
addressed as follows: Honorable Dean 
F. Ratzman, Hearing Officer, c/o John 
Ciminello—APR, Hearing Clerk, 
Bonneville Power Administration, P.O. 
Box 1299, Portland, Oregon 97212. In 
addition, a copy of the intervention must 
be served on BPA’s Office of General 
Counsel—APR, P.O. Box 3621, Portland, 
Oregon 97208. Persons who have been 
denied party status in any past BPA rate 
proceeding shall continue to be denied 
party status unless they establish a 
significant change of circumstances. 

A prehearing conference will be held 
before the Hearing Officer at 9 a.m. on 
February 19, 1991, in the Rates Hearing 
Room of the Federal Building East, 911 
NE. 11th, Portland, Oregon. Registration 
for the prehearing conference will begin 
at 8:30 a.m. BPA will prefile the studies 
and testimony at the prehearing 
conference. The Hearing Officer will act 
on all intervention petitions and 
oppositions to intervention petitions, 
rule on any motions, establish additonal 
procedures, establish a service list, 
establish a procedural schedule, and 
consolidate parties with similar interests 
for purposes of filing jointly sponsored 
testimony and briefs and for expediting 
and necessary cross examination. A 
notice of the dates of record. Objections 
to orders made by the Hearing Officer at 
the prehearing conference must be made 


in person or through a representative at 
the prehearing conference. BPA may 
conduct one of more public field 
hearings. If BPA holds public field 
hearings written transcripts would be 
made and would become part of the 
Official Record. Dates of these hearings 
would be announced through mailings 
and public advertising. 


The following proposed schedule is 
provided for informational purposes. A 


final schedule will be established by the 
Hearing Officer at the prehearing 


conference. 


Feb. 13, 1991...) Deadline for intervention to be 
filed with Hearing Clerk at 
above address. 

Initial studies and testimony avail- 
able at BPA's Public Information 
Center, 905 NE. 11th, 1st Floor, 
Portland, OR. 

Prehearing Conference to set 
schedule and act on petitions to 
intervene. 

Parties file Direct Case. 

Cross Examination. 


Feb. 19, 1991 


Feb. 19, 1991 


Mar. 18, 1991 
Apr. 29-May 
10, 1991. 
June 20, 1991...) Participants’ written comments 
due. 
Draft Record of Decision. 
Final Record of Decision. 


June 27, 1991.... 
Aug. 2, 1991 


ADDRESSES: Written comments must be 
received by June 20, 1991, to be 
considered in the Draft Record of 
Decision (ROD). Written comments 
should be submitted to the Public 
Involvement Manager—ALDP, Bonneville 
Power Administration, P.O. Box 12999, 
Portland, Oregon 97212. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Shirley Price, Public Involvement 
Office, at the address listed above, 503- 
230-3478. Oregon callers may use 800- 
452-8429; callers in California, Idaho, 
Montana, Neveda, Utah, Washington, 
and Wyoming may use 800-547-6048. 
Information may also be obtained from: 


Mr. George Gwinnutt, Lower Columbia Area 
Manager, suite 243, 1500 Plaza Building, 
1500 NE. Irving Street, Portland, Oregon 
97232, 503-230-4551 

Mr. Robert N. Laffel, Eugene District 
Manager, room 206,.211 East Seventh 
Avenue, Eugene, Oregon 97401, 503-465- 
6952 

Mr. Wayne R. Lee, Upper Columbia Area 
Manager, room 561, West 920 Riverside 
Avenue, Spokane, Washington 99201, 509- 
353-2518 

Mr. George E. Eskridge, Montana District 
Manager, 800 Kensington, Missoula, 
Montana 59801, 406-329-3060 

Mr. Ronald K. Rodewald, Wenatchee District 
Manager, room 307, 301 Yakima Street, 
Wenatchee, Washington 98807-0741, 509- 
662-4377, extension 379 

Mr. Terence G. Esvelt, Puget Sound Area 
Manager, P.O. Box C19030, suite 400, 201 
Queen Anne Avenue North, Seattle, 
Washington 98109, 206-442-4130 
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Mr. Thomas V. Wagenhoffer, Snake River 
Area Manager, West 101 Poplar, Walla 
Walla, Washington 99362, 509-522-6226 

Mr. Richard J. Itami, Idaho Falls District 
Manager, 1527 Hollipark Drive, Idaho Fal's 
Idaho 83401, 208-523-2706 

Mr. Thoams H. Blankenship, Boise District 
Manager, room 450, 304 N. 8th Street, Boise, 
Idaho 83702, 208-334-9137 

SUPPLEMENTARY INFORMATION: 

Table of Contents 


I. Introduction 
II. Procedures Governing Rate Adjustments 
and Public Participation 


III. Major Studies and Issues 
A. Major Studies 


B. Other Issues 
IV. Wholesale Power Rate Schedules and 
General Rate Schedule Provisions 


I. Introduction 
On December 26, 1990, in order to 


satisfy contractual provisions between 
BPA and its customers, BPA published 
in the Federal Register a notice of - 
“Intent to Revise Wholesale Power 
Rates to Become Effective October 1, 
1991,” 55 FR 53041. Since then, BPA has 
continued to study the adequacy of its 
current rates and has concluded that 
current rates will need to be adjusted for 
the FY 1992 and FY 1993 rate period. 

In order to assess its current rates, 
BPA first determined the amount of 
revenues required to meet its financial 
obligations in FY 1992 and FY 1993. BPA 
has determined that the revenues BPA 
would expect to collect from projected 
sales under its current rates will not 
adequately cover these revenue 
requirements. Therefore, BPA proposes 
to establish revised 1991 wholesale 
power rates. BPA files its rates with the 
Federal Energy Regulatory Commission 
(FERC) for confirmation and approval. 

The proposed wholesale power rates 
were prepared in accordance with BPA's 
statutory authority to develop rates, 
including the Bonneville Project Act of 
1937, as amended, 16 U.S.C. 832 (1982); 
the Flood Control Act of 1944, 16 U.S.C. 
825s (1982); the Federal Columbia River 
Transmission System Act, 16 U.S.C. 838 
(1982); and the Northwest Power Act of 
1980, 16 U.S.C. 839 (1982). 

The rate schedules contained in this 
publication were established in 
accordance with the Northwest Power 
Act, which was signed into law on 
December 5, 1980. The proposed rate 
schedules reflect many requirements 
contained principally in the Northwest 
Power Act's rate directives (section 7) 
and the conditions related to classes of 
customers and services contained in the 
Northwest Power Act's power sales 
directives (section 5). 

BPA proposes that its wholesale 
power rate schedules and the General 





Rate Schedule Provisions (GRSPs) 
associated with these schedules become 
effective upon interim approval or upon 
final confirmation and approval by 
FERC. BPA will request FERC approval 
effective October 1, 1991. Section LA. of 
the GRSPs specifies the proposed 
effective date for each rate. 

The 1991 wholesale power rate 
schedules, and the GRSPs associated 
with those rate schedules, supersede 
BPA’s 1989 rate schedules {which 
became effective October 1, 1989) to the 
extent stated in the Availability section 
of each 1989 rate schedule. These 
schedules and GRSPs shall be 
applicable to all BPA contracts, 
including contracts executed both prior 
to and subsequent to enactment of the 
Northwest Power Act. 

In developing the proposed wholesale 
power rates, BPA considered many 
factors, including revenue requirements, 
ease of administration, revenue 
stability, rate continuity, ease of 
comprehension, and BPA's statutory 
obligations. The studies that have been 
prepared to support the proposed rates . 
will be available for examination on 
February 19, 1991, at BPA’s Public 
Information Center, BPA Headquarters 
Building, 1st Floor, 905 NE. 11th, 
Portland, Oregon. The studies will be 
mailed to all parties to BPA's 1989 rate 
case and will be avaialble at the 
Prehearing Conference. However, BPA 
will make as many of the studies as 
possible available on February 11, 1991. 
The studies are: 


1. Revenue Requirement Study and 
Documentation 

2. Segmentation Study 

3. Loads and Resources Study and 
Dcoumentation 

4. Section ree Rate Test Study and 


5. Wholesale ae Rate Development Study - 


and Documentation 


To request any of the above studies 
by telephone, call BPA’s document 
request line: 800-841-5867 for Oregon; 
800-624-9495 for Washington, Idaho, 
Montana, California, Wyoming, Utah, 
and Nevada. Other callers should use 
503-230-3478. Please request the study 
by its above title. Also state whether 
you require the accompanying 
documentation (these can be quite 
lengthy}; otherwise the study alone will 
be provided. (For example, ask for the 
“Revenue Requirement Study and 
Documentation.”) 

Il. Procedures Governing Rate 
Adjustments and Public Participation 


Section 7({i) of the Northwest Power 
Act, 16 U.S.C. 839e{i), requires that rates 


isd ob 
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among other things, issuance of a 
Federal Register notice announcing the 
proposed rates; one or more hearings; 
the opportunity to submit written views, 
supporting information, questions, and 
arguments; and a decision by the 
Administrator based on the record 
developed during the hearing process. 
This proceeding will be governed by 
BPA’s rule for general rate proceedings, 
§ 1010.9 of BPA's “Procedures 
Governing Bonneville Power 
Administration Rate Hearings,” 51 FR 
7611 (March 5, 1986). These procedures 
implement, and in most instances 
expand, the statutory requirements. The 
proceedings for BPA’s proposal to adjust 
transmission rates will be combined 
with the proceedings for BPA’s proposal 
to adjust wholesale power rates. 

BPA distinguishes between 
“participants in” and “parties to” the 
hearings. Apart from the formal hearing 
process, BPA will receive comments, 
views, opinions, and information from 
“participants,” who are defined in the 
procedures as any person who may 
express views, but who does not 
successfully petition to intervene as a 
party. Participants’ written comments 
will be made part of the official record 
of the case and considered by the 
Administrator. The participant category 
gives the public the opportunity to 
participate and have its views 
considered without assuming the 
obligations incumbent upon “parties.” 
Participants are not entitled to 
participate in the prehearing conference, 
cross-examine parties’ witnesses, seek 
discovery, or serve or be served with 
documents, and are not subject to the 
same procedural requirements as 
parties. 

Written comments by participants will 
be included in the record if they are 
received by June 20, 1991. Written 
views, supporting information, 
questions, and arguments should be 
submitted to BPA’s Public Involvement 
office. 

The second category of itnerest is that 
of a “party” as defined in §§ 1010.2 and 
1010.4 of BPA’s “Procedures Governing 
Bonneville Power Administration Rate 
Hearings.” 51 FR 7611 (March 5, 1986). 
Parties may participate in any aspect of 
the hearing process. 

Persons wishing to become a formal 
“party” to BPA’s rate proceeding must 
notify BP in writing of their request. 
These petitions to intervene shall state 
the name and address of the person and 
the person’s interests in the outcome of 
the hearing. Petitioners may designate 
no more than two representatives upon 
whom service of documents will be 
made. BPA customers and customer 
groups whose rates are subject to 
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revision in the hearing will be granted 
intervention, based on a petition filed in 
conformance with this section. Other 
petitioners must explain their interests 
in sufficient detail to permit the Hearing 
Officer to determine whether they have 
a relevant interest in the hearing. Any 
opposition to a petition to intervene 
must be filed and served at least 24 
hours before the February 19, 1991, 
prehearing conference. All timely 
applications will be ruled on by the 
Hearing Officer. Late interventions are 
strongly disfavored. Opposition to an 
untimely petition to intervene shall be 
filed and served within 2 days after 
service of the petition. Intervention 
petitions will be available for inspection 
in BPA's Public Information Center, ist 
Floor, 905 NE. 11th, Portland, Oregon. 
Interventions are subject to § 1010.4 of 
BPA’s Procedures Governing Bonneville 
Power Administration Rate Hearings. 

The record will include, among other 
things, the transcipts of any hearings, 
any written material submitted by the 
parties and participants, documents 
developed by the BPA staff, and other 
material accepted into the record by the 
Hearing Officer. The Hearing Officer 
then will review the record, will 
supplement it if necessary, and will 
certify the record to the Administrator 
for decision. 

The Administrator will develop the 
final proposed rates based on the entire 
record, including the record certified by 
the Hearing Officer, comments received 
from participants, other material and 
information submitted to or developed 
by the Administrator, and any other 
comments received during the rate 
development process. The basis for the 
final proposed rates will be first 
expressed in the Administrator's Draft 
ROD. Parties will have an opportunity to 
comment on the Draft ROD as provided 
in BPA‘s hearing procedures. 
Participants may also request a copy of 
the Draft ROD and provide comments in 
writing. The Administrator will serve 
copies of the Administrator's ROD on all 
parties and will file the final proposed 
rates together with the record with 
FERC for confirmation and approval. 


IIL Major Studies and Issues 
A. Major Studies 


1. Revenue Requirement Study 


The Bonneville Project Act, the Flood 
Control Act of 1944, the Federal 
Columbia River Transmission System 
Act, and the Northwest Power Act 
require BPA to design rates that are 
projected to collect revenues sufficient 
to recover the cost of a 
conserving, and transmitting the electric 
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power that BPA markets, including the 
’ amortization of the Federal investment 
in the FCRPS over a reasonable period, 
and to recover BPA’s other costs and 
expenses. The Revenue Requirement 
Study includes a determination of 
whether current rates will produce 
enough revenues to recover all BPA 
costs and expenses, including BPA’s 
repayment obligation to the U.S. 
Treasury. 

The Transmission System Act and the 
Northwest Power Act require that 
transmission rates be based on an 
equitable allocation of the costs of the 
Federal transmission system between 
Federal and non-Federal power using 
the system. In compliance with a FERC 
order dated January 27, 1984, 26 FERC { 
61,096, the Revenue Requirement Study 
incorporates the results of separate 
repayment studies for the generation 
and transmission components of the 
FCRPS. The repayment studies for 
generation and transmission 
demonstrate the adequacy of the 
projected revenues to recover all of the 
Federal investment in the FCRPS over 
the allowable repayment period. The 
adequacy of projected revenues to 
recover test period revenue 
requirements and to meet repayment 
period recovery of the Federal 
investment are tested and demonstrated 
separately for the generation and 
transmission functions. 

The Revenue Requirement Study for 
the 1991 initial rate proposal is based on 
revenues and cost estimates for FY 1992 
and FY 1993. BPA’s Revenue 
Requirement Study relfects actual 
amortization and interest payments paid 
through September 30, 1990. In addition, 
it reflects all FCRPS obligations incurred 
pursuant to the Northwest Power Act, 
including residential exchange costs. 


2. Segmentation Study 


BPA operates and maintains the 
Federal Columbia River Transmission 
System (FCRTS) to provide transmission 
services throughout the region. Because 
most services to not require the use of 
the entire system, the FCRTS is divided 
into nine segments, each providing a 
distinct type of service. The nine 
segments are: Integrated network; 
Pacific Northwest-Southwest (Southern) 
Intertie; Northern Intertie; Eastern 
Intertie; generation integration; fringe 
area; and delivery segments for pbulic 
agency, direct service industrial (DSI), 
and investor-owned utility customers. 

The Segmentation Study categorizes 
the facilities of the FCRTS according to 
the types of services they provide. This 
provides the basis for segmenting the 
projected transmission revenue 
requirements used in BPA’s rate 


proposals. The results of the Study 
include the historical investment and the 
average of the last 3 years’ operations 
and maintenance expenses. In addition, 
the facilities of the integrated network 
are similarly divided among distinct 
services. 

This division of the FCRTS into 
segments provides for the equitable 
allocation of transmission costs between 
Federal and non-Federal customers 
using the system. 


3. Loads and Resources Study 


The Loads and Resources Study 
presents all the load and resource data 
necessary for developing BPA's 
whoiesale power rates. This study 
incorporates results from load forecasts, 
resource analyses, power contracts, and 
BPA’s Resource Program. 

BPA develops forecasts of nonsmall- 
generating public utility (NSGPU) and 
genrating public utility (GPU) loads. For 
the forecasted period prior to January 
1994, econometric models are used to 
prepare these forecasts. The model for 
forecasting NSGPU loads uses 
employment data for Washington, 
Oregon, and Idaho as an input. The 
model for forecasting GPU loads uses 
employment data for the state of 
Washington and Lane County, Oregon, 
as inputs. For the period of January 1994 
and beyond, sector-specific models are 
used to prepare the forecasts. 

A direct service industrial (DSI) load 
forecast is prepared-for aluminum DSI 
loads by analyzing smelter production 
costs and relative aluminum prices. A 
DSI load forecast for non-aluminum DSI 
loads is prepared by analyzing historical 
and technical plant information and 
forecasted market conditions. 

BPA’s resource acquisition plans are 
based on work by BPA and Northwest 
Power Planning Council staff and reflect 
extensive input and review by the 
general public and the region’s utilities. 

The specific resource acquisitions and 
associated costs included in this 
proposal are based on BPA’s 1990 
Resource Program. Conservation savings 
are measured by considering several 
factors: Economic and load growth; the 
savings from the technical conservation 
measure; and the assessment of the 
speed and degree of program 
implementation. 

Planned resource acquisitions reflect 
the guidance given in the Northwest 
Power Planning Council’s Power Plan. 
Besides emphasizing a diverse resource 
portfolio, including both conservation 
and generating resources, BPA is 
committed to moving toward a blend of 
acquisition methods including BPA- 
designed, utility-designed, and 
developer-initiated programs. Use of 
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billing credits and competitive 
acquisitions is thus an important 
component of BPA’s resource 
acquisition process. This combination of 
resource diversity and a variety of 
acquisition approaches allows BPA to 
better deal with varying circumstances 
and uncertainties. 

The load/resource balance 
determines BPA’s obligation during the 
test years and each corresponding 42- 
month critical period. It determines the 
supply of surplus firm power in the 
region and on the Federal system in 
each critical period. The hydroregulation 
(hydro) study incorporates system 
constraints such as the Water Budget for 
fish migration, the operation of thermal 
plants, exports and imports of power, 
and projected resource acquisitions. In 
this proposal, a 42-month (critical 
period) hydro study and a 50-year hydro 
study were completed. The time frame 
considered in the hydro study starts in 
Tuly 1991. The 50-year study determines 
nonfirm energy for the region. 


4. Section 7(b)(2) Rate Test Study 


Section 7(b)(2) of the Northwest 
Power Act directs BPA to assure that 
the wholesale power rates effective 
after July 1, 1985, to be charged its 
public body, cooperative, and Federal 
agency customers (the 7(b)(2) 
customers) for their general 
requirements for the rate test period 
plus the ensuing 4 years are no higher 
than the costs of power to those _ 
customers for the same time pericd if 
specified assumptions are made. The 
effect of the rate test is to protect the 
7(b}(2) customers’ wholesale firm power 
rates from certain costs resulting from 
provisions of the Northwest Power Act. 
The rate test can result in a reallocation 
of costs from the 7(b)(2) customers to 
other rate classes. The section 7(b)(2) 
Rate Test Study describes the 
application and results of the section 
7(b)(2) rate test implementation 
methodology. 

The rate projections and the actual 
rate test itself are performed by using 
BPA'’s Supply Pricing Model (SPM). The 
SPM simulates BPA’s rate development 
process, using load, resource, and cost 
data consistent with that used in this 
rate proposal. The assumptions and rate 
development processes such as load/ 
resource balancing, cost allocation, and 
rate design are also consistent with this 
rate proposal. The SPM calculates two 
sets of wholesale power rates for BPA’s 
preference customers: (1) A set of rates 
for the test period and the ensuing 4 
years, assuming that section 7(b)(2) is 
not in effect (program case rates); and 
(2) a set for the same period considering 
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the five assumptions listed in section 
7(b)(2) (7(b)(2) case rates). Certain costs 
specified in section 7(g) of the 
Northwest Power Act (7(g) costs) are 
subtracted from the program case rates. 
The SPM then discounts each year’s 
rates to the test year of the relevant rate 
case, averages each set of discounted 
rates, and compares the two resulting 
averages rounded to the nearest tenth of 
a mill. If the average of the discounted 
program case rates less the 7(g) costs, is 
larger than the average discounted 
7(b)(2) case rates, the rate test triggers. 
If the rate test triggers, the amount of 
dollars to be reallocated in the test 
period (7(b)(2) amount) is calculated by 
multiplying the difference between the 
discounted program case and 7(b)(2) 
case rates by the General requirements 
loads of the preference customers. The 
7(b)(2) amount is used as an adjustment 
to the allocated costs in the rate case 
test period. 


5. Wholesale Power Rate Development 
Study (WPRDS) 


The WPRDS consists of two sections. 
The first section performs the steps in 
the rate development process, which 
were performed prior to 1987 in the Cost 
of Service Analysis. The second section 
performs the steps in the rate 
development process, which were 
performed prior to 1987 in the WPRDS. 

a. Cost of Service Analysis (COSA) 
Section. The COSA section of the 
WPRDS apportions BPA's test year 
revenue requirement to customer classes 
based on the use of specific types of 
service by each customer class and in 
accord with the rate directives of the 
Northwest Power Act. BPA’s revenue 
requirement is functionalized to 
transmission and generation in the 
Revenue Requirement Study. 
Transmission costs are identified with 
segments of the transmission system in 
BPA’s Segmentation Study. The results 
of these studies are used in the COSA to 
determine the costs of providing 
services to BPA’s customers. The COSA 
further identifies costs of specific types 
of service by performing the following 
steps. 

Classification. BPA classifies 
generation and transmission costs to the 
energy and capacity components of 
electric power. 

Seasonal Differentiation. BPA's costs 
of providing energy vary by season of 
the year. To reflect this variation, BPA 
assigns energy costs to a winter and 
summer period and designs rates based 
on this differential. 

Allocation.The final major step in the 
COSA is to allocate the functionalized, 
segmented, classified, and seasonally 
differentiated costs to customer classes. 


Costs are allocated to classes of service 
on the basis of the relative use of 
services. 

b. Wholesale Power Rate Design 
Section. The Wholesale Power Rate 
Design section uses the allocated costs 
developed in the COSA.and modifies 
them: (1) To reflect BPA's rate design 
objectives; (2) to comport with 
contractual requirements; (3) to reflect 
the results of other BPA studies and 
commitments made in other public 
involvement processes under section 7(i) 
of the Northwest Power Act; and (4) to 
comport with requirements of applicable 
legislation, including the Bonneville 
Project Act, the Flood Control Act of 
1944, the Federal Columbia River 
Transmission System Act, and the 
Northwest Power Act. BPA’s rate design 
objectives include recovery of the 
revenue requirement, rate and revenue 
stability, practicality, fairness, and 
efficiency. 

Adjustments to the COSA results 
include the following: 

Excess Revenue Adjustment. In the 
COSA, BPA allocates its entire test 
period revenue requirement to firm 
power loads on the basis of resources 
available under critical water 
conditions. However, rates are set 
assuming that average water conditions 
occur and BPA will make large amounts 
of nonfirm energy (NF) sales. Since no 
generation costs are allocated to NF 
service, forecasted NF revenues are 
credited to firm loads. 

DSI First Quartile Service. The DSIs 
are not allocated generation costs in the 
COSA for service to their first quartile, 
since BPA does not plan firm resources 
to serve the first quartile. BPA serves 
DSI first quartile loads with a 
combination of nonfirm energy, surplus 
firm power, hydro system shifting 
techniques, and purchases. BPA assigns 
a cost to first quartile service based on 
an opportunity cost concept and credits 
other rates in the amount of the assigned 
first quartile cost. 

Fixed Contract Revenue Deficiencies. 
BPA sells power at contractually fixed 
terms to two classes of customers. The 
Columbia Storage Power Exchange 
(CSPE) agreements have fixed rates, and 
capacity/energy exchanges have fixed 
exchange ratios. In the COSA, BPA 
allocates costs to these customer 
classes. Because the contract rates and 
ratios cannot be adjusted, and because 
allocated costs exceed expected 
revenues, a revenue deficiency results. 
The revenue deficiency is allocated 
through an adjustment affecting other 
rate classes. 

Surplus Firm Power Revenue 
Deficiency Adjustment. BPA expects to 
sell its surplus firm power under long- 


term contracts and in the open market. 
Some of this surplus firm power will be 
sold at prices lower than the fully 
allocated cost, thereby causing a 
revenue deficiency. The difference 
between expected surplus firm power 
revenues and fully allocated costs is 
allocated to all other customers. 

Equalization of Demand Adjustment. 
BPA has historically applied the same 
demand charges for sales to firm 
capacity customers as are applied to its 
priority firm power customers. In order 
to achieve a uniform demand charge, a 
rate design adjustment is required. The 
equalization of demand applies only to 
pre-1985 contracts. 

7(c)(2) Adjustment. The rates 
applicable to the DSIs are set at a level 
that is equitable in relation to BPA 
preference customers’ industrial rates. 
The costs allocated to the DSIs are 
higher than revenues from the 
“equitable rate.” The difference is the 
7(c)(2) delta, which is allocated to other 
customers. 

DSI Floor Rate Adjustment. The DSI 
rate is subject to a floor specified in 
section 7(c)(2) of the Northwest Power 
Act. If the DSI rate is below the floor 
rate, the DSI rate is raised to the floor 
rate, and a rate design adjustment is 
necessary to credit additional revenues 
from the DSIs to other firm power 
customers. 

7(b}(2) Adjustment. Section 7(b)(2) of 
the Northwest Power Act provides rate 
protection to BPA’s preference 
customers from certain costs specified in 
the provisions of the Act. This 
adjustment will not be necessary in the 
FY 1992-FY 1993 rate period. 

This list of adjustments is not 
intended to be all inclusive. All of the 
above adjustments are functionalized, 
classified, segmented, and seasonalized 
where appropriate. After all adjustments 
are made, the final rates are calculated. 

Final rates calculated in the WPRDS 
are included in BPA’s General Rate 
Schedules. These rate schedules are 
applied in conjunction with BPA’s 
GRSPs, which define the applicability of 
the rates to the type of service provided. 


B. Other Issues 
1. Risk Analysis 


BPA's projected revenues are subject 
to significant variations due to changes 
in aluminum prices, fuel prices, 
streamflows, nuclear plant performance, 
economic conditions, and weather 
conditions. To evaluate the impact of 
these risk factors, BPA performed a Risk 
Analysis for this proposal. The objective 
of the Risk Analysis is to evaluate the 
impact of various risk factors on BPA’s 





ability to make annual U.S. Treasury 
payments, cover expenses, and achieve 
BPA's financial goal of increasing 
financial flexibility in order to decrease 
reliance on debt financing. The risk 
analysis demonstrates that the planned 
net revenues included in this proposal 
are sufficient to meet BPA's financial 
objectives for FY 1992 and FY 1993. 


2. Implementation of BPA's Interim 
Long-Term Financial Policy 


While BPA’s financial goals are not.a 
topic for the rate case, BPA will propose 
a method by which the financial goals 
are to be included in the determination 
of revenue requirements. This proposed 
method may be an issue in the rate case. 
Such issues include the method of 
functionalizing the net revenues and the 
interest credit on cash reserves between 
the generation and transmission 
functions. 


3. AHocation of New Resource Costs 


BPA has moved from a period of 
power surplus to a period of load/ 
resource balance. This situation requires 
BPA to acquire resources to serve its 
firm load obligations. The FY 1992 and 
FY 1993 rate period includes costs to 
acquire new resources. An issue may be 
how BPA proposes te allocate the costs 
of these new resources. 


4. Treatment of New Contracts 


New contracts have been executed for 
long-term sales of capacity: and for 
capacity/energy exchanges. Given that 
these new contracts are governed by 
provisions of the Northwest Power Act, 
BPA will propose a treatment for the 
costs, revenues, and energy exchange 
resources associated with these 
contracts. This treatment may be an 
issue in the rate case. 


5. Scope of Hearing 
Beginning in July 1990, BPA began 


consideration of a long-term financial 
policy during its PIP process. As noted 
in the materials and the notices 
provided to BPA customers, the purpese 
of considering long-term financial goals 
and alternative debt management 
strategies was to address the problem of 
BPA’s financial vulnerability resulting 
from revenue uncertainties in any 
particular year. The financial goals were 
the subject of initial discussions with 
BPA customers throughout the summer 
and the fall of 1990: Additional 
discussions with individual utility 
managers took place in August and were 
followed by public meetings: in 
September. At the end of these: 
discussions BPA provided: a formal 
propesal fer review and comment. 
Additional public meetings were held, 


followed by a formal transcribed 
session on October 10; 1990, where oral 
comments were submitted. 

The interim long-term financial policy 
is designed to decrease total fixed costs 
and thereby provide long-term 
programmatic, rate and financial 
stability, and other benefits. In 
determining to adopt this interim policy, 
BPA carefully considered all comments 
submitted during the extended comment 
period. The final decision to implement 
the interim long-term policy in the 1992- 
1993 rate period is set forth in the 
Administrator's PIP closeout letter of 
November 13, 1990. This final decision 
was followed by a detailed evaluation 
document entitled “Evaluation of 
Financial Policy Issues” (November 27, 
1990), which considered the various 
points raised during the comment 
process on BPA’s proposed financial 
policy. These two documents are 
incorporated herein by reference for 
informational purpeses. 

In its November 27, 1990, evaluation 
document BPA recognized that there 
were unresolved issues concerning the 
continued pace of debt reduction, 
adequate financial reserve levels, and 
other related issues. BPA noted that 
these issues would be addressed as part 
of the development of a 10-year 
financial plan, which would also-serve 
as a new look at the interim long-term 
financial policy. BPA will involve its 
customers in the development of this 10- 
year financial plan, which it expects to 
begin in the summer of 1991. In addition, 
the Administrator adopted the following 
three financial objectives to implement 
the policy in the FY 1992 and FY 1993 
rate period: 

a. At least a 95 percent probability of 
making payments to the Treasury in full 
and on time. 

b. At least an 80 percent confidence 
each year of meeting annual costs out of 
annual revenues. 

c.. A 50 percent chance of producing 
an average of $120 million in net 
revenues each year as a step toward 
debt management. 

As noted in the Administrator's 
November 13, 1990; letter the decision to 
adopt the interim long-term financial 
policy and the three objectives in. the FY 
1992 and FY 1993 rate period is a final 
decision, which wilt not be revisited in 
the 1991 rate case. Accordingly, 
pursuant to Rule 1010.3(f) of BPA’'s 
Procedures, the Administrator directs 
the Hearing Officer to exclude any 
material or arguments: submitted in the 
hearing which seek to revisit the 
appropriateness of implementing the 
interim long-term financial policy and 
associated objectives in the 1991 rate 
period, the wisdom or legitimacy of their 
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substance, or which relate to the legality 
of this final action. Arguments 
concerning BPA’s long-term financial 
policy have been addressed, will be 
addressed again in other forums, and 
will not be considered here. Similarily, 
BPA’s program level decisions will not 
be revisited in this rate case. 


IV. Wholesale Power Rate Schedules 
and General Rate Schedule Provisions 


Table of Contents 


Wholesale: Power Rate Schedules 


PF-91 Priority Firm Power Rate 

IP-91 Industrial Firm Power Rate 

SI-91 Special Industrial Power Rate 
CF-91 Firm Capacity Rate 

CE-91 Emergency Capacity Rate 
NR-91 New Resource Firm Power Rate 
SP-91 Surplus Firm Power Rate 

NF-91 Nonfirm Energy Rate 

SS-91 Share-the-Savings Energy Rate 
RP-91 Reserve Power Rate 


General Rate Schedule Provisions 

SectionI Adoption of Revised Rate 
Schedules and General Rate Schedule 
Provisions 

Section H Types of BPA Service 

Section Il Billing Factors and Billing 
Adjustments 

SectionIV Other Definitions 

Section V Application of Rates Under 
Special Circumstances 

Section VI Billing Information 


Wholesale Power Rates Schedules 


Schedule PF-91 Priority Firm Power 
Rate 


Section I. Availability 


This schedule is available for the 
contract purchase of firm power or 
capacity to be used within the Pacific 
Northwest. Priority Firm Power may be 
purchased by public bodies, 
cooperatives, and Federal agencies for 
resale to ultimate consumers for direct 
consumption, construction, test and 
startup, and station service. 

Utilities. participating in the exchange 
under section 5(c) of the Northwest 
Power Act may purchase Priority Firm 
Power pursuant to their Residential 
Purchase and Sale Agreements. 

In addition, BPA may make power 
available to those parties participating 
in exchange agreements. which use this 
rate schedule as the basis for 
determining the amount of value of 
power to be exchanged: 

This schedule supersedes Schedule 
PF-89 which went into effect on an 
interim basis on October 1, 1989. Sales 
under this: schedule are made subject to 
BPA’s General Rate Schedule Provisions 
(GRSPs). 
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Section II. Rate 


A. Demand Charge. 1. $3.78 per 
kilowatt-month of billing demand 
occurring during all Peak Period hours. 

2. No demand charge during Offpeak 
Period hours. 

B. Energy Charge. 1. 19.0 mills per 
kilowatthour of billing energy for the 
billing months September through 
March; 

2. 14.8 mills per kilowatthour of billing 
energy for the billing months April 
through August. 


Section III. Billing Factors 


In this section, billing factors are 
listed for each of the following types of 
purchasers; Computed requirements 
purchasers (section IiI.A), purchasers of 
residential exchange power pursuant to 
the Residential Purchase and Sale 
Agreements (section III.B), and metered 
requirements purchasers and those 
Priority Firm Power purchasers not 
covered by sections IIIJ.A and III.B 
(section III.C). 

A. Computed Requirements 
Purchasers. Purchasers designated by 
BPA as computed requirements 
purchasers pursuant to power sales 
contracts shall be billed in accordance 
with the provisions of this subsection. 

i. Billing Demand. The billing demand 
for actual, planned, and contracted 
computed requirements purchasers shall 
be the higher of the billing factors ‘‘a” 
and “b,” below: 

a. The lower of: 

(1) The larger of the Computed Peak 
Requirement or the Coniputed Average 
Energy Requirement; or 

(2) The Measured Demand, before 
adjustment for power factor. 

b. The lower of: 

(1) The Computed Peak Requirement, 
or 

(2) 60 percent of the highest Computed 
Peak Requirement during the previous 
11 billing months (Ratchet Demand). 

2. Billing Energy. The billing energy 
for actual, planned, and contracted 
computed requirements purchasers shall 
be: 

a. For the months September through 
March, the sum of: 

(1) 42 percent of the Measured Energy 
(excluding unauthorized increase), and 

(2) 58 percent of the Computed Energy 
Maximum; 

b. For the months April through 
August, the sum of: 

(1) 55 percent of the Measured Energy 
(excluding unauthorized increase), and 

(2) 45 percent of the Computed Energy 
Maximum. 

B. Purchasers of Residential 
Exchange Power. Purchasers buying 
Priority Firm Power under the terms of a 


Residential Purchase and Sale 
Agreement shall be billed as follows: 

1. Billing Demand. The billing demand 
shall be the demand calculated by 
applying the load factor, determined as 
specified in the Residential Purchase 
and Sale Agreement, to the billing 
energy for each billing period. 

2. Billing Energy. The billing energy 
shall be the energy associated with the 
utility’s residential load for each billing 
period. Residential load shall be 
computed in accordance with the 
provisions of the purchaser's Residential 
Purchase and Sale Agreement. 

C. Metered Requirements Purchasers, 
Other Purchasers Not Covered by 
Sections III.A and III.B, Above. 
Purchasers designated as metered 
requirements customers and purchasers 
taking or exchanging power under this 
rate schedule who are not otherwise 
covered by sections III.A and III.B shall 
be billed as follows: 

1. Billing Demand. The billing demand 
shall be the Measured Demand as 
adjusted for power factor, unless 
otherwise specified in the power sales 
contract. 

2. Billing Energy. The billing energy 
shall be the Measured Energy, unless 
otherwise specified in the power sales 
contract. 


Section IV. Adjustments and Special 
Provisions 


A. Power Factor Adjustment. The 
adjustment for power factor, when 
specified in this rate schedule or in the 
power sales contract, shall be made in 
accordance with the provisions of both 
this section and section III.C.1 of the 
GRSPs. The adjustment shall be made if 
the average leading power factor or 
average lagging power factor at which 
energy is supplied during the billing 
month is less than 95 percent. 

To make the power factor adjustment, 
BPA shall increase the billing demand 
by 1 percentage point for each 
percentage point or major fraction 
thereof (0.5 or greater) by which the 
average leading power factor or average 
lagging power factor is below 95 
percent. BPA may elect to waive the 
adjustment for power factor in whole or 
in part. 

B. Low Density Discount (LDD). BPA 
shall apply a discount to the charges for 
all Priority Firm Power sold to 
purchasers who are eligible for an LDD. 
Eligibility for the LDD and the amount of 
the discount (3, 5, or 7 percent) shall be 
determined pursuant to section III.C.3 of 
the GRSPs. 

C. Irrigation Discount. BPA shall 
apply an irrigation discount, equal to 4.6 
mills per kilowatthour, to the charges for 
qualifying energy purchased under this 


rate schedule. The irrigation discount 
shall be applied after calculation of the 
LDD. The discount shall apply only to 
energy purchased during the billing 
months of April through October. 
Eligibility for the irrigation discount and 
reporting requirements shall be 
determined pursuant to section III.C.4 of 
the GRSPs. 

D. Conservation Surcharge. The 
Northwest Power Planning Council has 
recommended that a conservation 
surcharge be imposed on those 
customers subject to such surcharge as 
determined by the Administrator in 
accordance with BPA’s Policy to 
Implement the Council-Recommended 
Conservation Surcharge. The 
Conservation Surcharge shall be applied 
pursuant to section III.C.6 of the GRSPs 
and subsequent to any other rate 
adjustments. 

E. Outage Credit. Pursuant to section 7 
of the General Contract Provisions, BPA 
shall provide an outage credit to any 
purchaser for those hours for which BPA 
is unable to deliver the full billing 
demand during that billing month due to 
an outage on the facilities used by BPA 
to deliver Priority Firm Power. Such 
credit shall not be provided if BPA is 
able to serve the purchaser's load 
through the use of alternative facilities 
or if the outage is for less than 30 
minutes. The amount of the credit shall 
be calculated according to the 
provisions of section III.C.2 of the 
GRSPs. 

F. Unauthorized Increase. BPA shall 
apply the charge for Unauthorized 
Increase to any purchaser of Priority 
Firm Power taking demand and energy 
in excess of its contractual entitlement. 

1. Rate for Unauthorized Increase. 
67.3 mills per kilowatthour. 

2. Calculation of the Amount of 
Unauthorized Increase. Each 60-minute 
clock-hour integrated or scheduled 
demand shall be considered separately 
in determining the amount that may be 
considered an unauthorized increase. 
BPA first shall determine the amount of 
unauthorized increase related to 
demand and shall treat any remaining 
unauthorized increase as energy-related. 

a. Unauthorized Increase in Demand. 
That portion of any Measured Demand 
during Peak Period hours, before 
adjustment for power factor, which 
exceeds the demand that the purchaser 
is contractually entitled to take during 
the billing month and which cannot be 
assigned: 

(1) To a class of power that BPA 
delivers on such hour pursuant to 
contracts between BPA and the 
purchaser; or 





(2) To a type of power that the 
purchaser acquires from sources other 
than BPA and that BPA delivers during 
such hour, shail be billed: 

(a) In accordance with the provisions 
of the “Relief from Overrun” exhibit to 
the power sales contract; or 

(b) If such exhibit does not apply or is 
not a part of the purchaser's power sales 
contract, at the rate for Unauthorized 
Increase, based on the amount of energy 
associated with the excess demand. 

b. Unauthorized Increase in Energy. 
The amount of Measured Energy during 
a billing, month which exceeds: the 
amount of energy which the purchaser is 
contractually entitled to take during that 
month and which cannot be assigned: 

(1\ To a class of power which BPA 
delivers during such month pursuant to 
contracts between BPA and the 
purchaser; or 

(2) To a type of power which the 
purchaser acquires from sources other 
than BPA and which BPA delivers 
during such month, shall be billed: 

ta) Im accordance with the provisions 
of the “Relief From Overrun” exhibit to 
the yawer gales contract, or 

(b) As unauthorized increase if such 
exhibit does not apply or is not a part of 


Yhe purchaser's power sales contract. 
G. Coincidental Billing Adjustment. 


Purchasers of Priority Firm Power who 
are billed on a coincidental basis and 
who have diversity charges or diversity 
factors specihed in their power sales 
contracts shall have their charges for 
billing demand adjusted according to the 
provisions of section III.C.5 of the 
GRSPs. Computed requirements 
purchasers are not subject to the 
Coincidental Billing Adjustment for 
scheduled power. 

H. Energy Return Surcharge. Any 
purchaser who preschedules in 
acconiance wilh sections 2{a)}4) and 
2{c){2) of Exhibit E of the power sales 
contract and who returns, during & 
single offpeak hour, more than 60 
percent of the difference between that 
purchaser's computed peak requirement 
and computed average energy 
requirement far the billing month shall 

be subject to the following surcharge for 
each additional kilowatthour so 


returned: 
1. 3.73 mills per kilowatthour for the 


months of Agril through Qctaber, 


2. 1.58 mills. per kilowatthour for the 
months of November through March. 


Section V. Resource Cost Contribution 


BPA has made the following 


determinations: 
A. The approximate cost contribution 


OC Cilerent resource categories to the 


PF-91 rate is 78.7 percent FBS and 21.3 
percent Exchange. 


B. The forecasted average cost of 
resources available to BPA under 
average water conditions is 18:1 mills 
per kilowatthour. 

C. The forecasted cost of resources to 
meet load growth is 55.5 mills per 
kilowatthour. 


Schedule IP-91 Industrial Firm Power 
Rate 


Section I. Availability 


This schedule is available to direct 
service industrial (DSI) customers for 
both the contract purchase of Industrial 
Firm Power and the purchase of 
Auxiliary Power if requested by the DSI 
customer and made available by BPA. If 
a DSI customer purchasing power under 
this rate schedule requests and BPA 
makes available power under another 
applicable wholesale rate schedule, the 
IP-91 rate schedule is available for that 
portion of power purchased not covered 
under the alternative rate schedule: This 
rate schedule supersedes Schedule IP-89 
which went into effect on an interim 
basis on October 1, 1989. Sales under 
this achedule are made subject to BPA’s 
General Rate Schedule Provisions 
(GRSPs). 


Section I. Rate 


The following rates shall be applied 
when first quartile service is provi 
under this rate schedule in accordance 
with the terms of a purchaser's Power 
Sales Contract dated August 25, 1981. A 
separate billing adjustment for the 
reserves provided by the purchasers of 
Industrial Firm Power is not contained 
in this rate schedule; the value of 
reserves credi, t has been included in the 
determination of the demand and energy 
charges. 

Any contractual reference to the IP 
Premium rate sha)) be deemed to refer to 
the demand and energy charges set forth 
below, Any reference to the (P Standard 
rate shall be deemed to refer to the same 
demand and energy charges minus the 
Discount for Quality of Service. 

A. Demand Charge. 1 $4.42 per 
kilowattmonth of billing demand 
occurring during all Peak Period hours. 

2. No demand charge during Offpeak 
Period hours. 

B. Luergy Charge. 1. 19.1 mills per 
kilawatthour of billing energy for the 
billing months September through 
March; 

>. 18.3 mi))s per kilowatthour of billing 
energy for the billing months Agril 


through August. 
Section H?. Billing Factors 


\. Biking Demand: The billing 


demand shall be the BPA Operating 


Level during the Peak Period ag adiuated 
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for power factor. If there is more than 
one BPA Operating Level during the 
Peak Period within a billing month, the 
billing demand shall be a weighted 
average of the BPA Operating Levels 
during the Peak Period for the billing 
month.. The BPA Operating Level is: 
defined in section HI.A.10 of the GRSPs. 
If BPA has agreed to serve a portion of a 
DSI load under an alternative rate — 
schedule, the billing demand under the 
IP-91 rate schedule shalt be specified in 
the contract initiating such arrangement. 

However, if BPA has. agreed, pursuant 
to section 4 of the DSI power sales 
contract, to sell Industria) Firm Power 
on a daily demand basis (transitional 
service}, then BPA shall bill the 
purchaser in accordance with the 
provisions of section: V.C.3 of the 
CRSPs. 

B. Billing Energy. Fhe billing energy 
shall be the Measured Energy for the 
billing month, minus any kilowatthours 
on which BPA assesses the charge for 
unauthorized increase. 

However, if BPA has agreed to serve 
only a partion of the DS's load under 
the IP rate schedule, the billing energy 
for the power purchased under the IP 
rate sha)) be specified in the contract 
initiating such arrangement. 


Section IV. Adjustments and Specia) 
Provisions 


\. Discount for Quality of First 
Quartile Service—1. Application and 
Amount of First Quartile Discount. {a 
purchaser requests discounted rate 
service, a discount of 0.7 mills per 
\ilowatthour of bi))ing energy shal) be 
granted. This billing credit shall be 
applied to the monthly billing energy 
under section IIIB. for all power 
purchased under this rate schedule. No 
credit sha)) be applied to those 
purchases subject to unauthorized 
increase charges under section (V0 of 
this rate schedule. 

2. Eligibility Requirements for First 
Quartile Discount. To qua)ify for the. 
First Quartile Discount the purchaser 
MUS request discounted rate service in 
writing by April 2 of each calendar year. 
By virtue of making such request, the 
Purchaser is agreeing to accept the level 
and quality af First Quartile service 
descrited in section 6 of the Variable 
Industrial rate contract. Such 
acceptance includes the waiver of 


contract rights provided in section 
6.a(2}(a] af said contract. 


B. Curtailments. BEA shall charge the 
DSI for curtailments of the lower three 
quartiles in accordance. with the 


provisions of section 9 of the power 
sales contract. BPA shal{ apply the 


demand charge in effect at the fime of 
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the curtailment in the computation of the 
amount of the curtailment charge. In the 
event that a purchaser is found to be 
eligible to have a portion of their load 
served under an alternative rate 
schedule, application of the curtailment 
charge shall be specified in the contract 
instituting such arrangement. 

C. Unauthorized Increase—1. Rate for 
Unauthorized Increase. 67.3 mills per 
kilowatthour. 

2. Application of the Charge. During 
any billing month, BPA may assess the 
unauthorized increase charge on the 
number of kilowatthours associated 
with the DSI Measured Demand in any 
one 60-minute clock-hour, before 
adjustment for power factor, that exceed 
the BPA Operating Leve) for that clock- 
hour, regardless of whether such 
Measured Demand occurs during the 
Peak or Offpeak Period. 

D. Power Factor Adjustment. The 
adjustment for power factor, when 
specified in this rate schedule or in the 
power sales contract, shall be made in 


accordance with the provisions of both 
this section and section III.C.1 of the 


CRSPs. The adjustment shal) be made if 
the average leading power factor or 
average lagging power factor at which 
energy is supplied during the billing 
month is less than 95 percent. 

To make the power factor adjustment, 
BPA shall increase the billing demand 
by 1 percentage point for each 
percentage point or major fraction 
thereof (0.5 or greater) by which the 
average leading power factor or average 
lagging power factor is below 95 
percent. BPA may elect to waive the 
adjustment for power factor in whole or 
in part. 

K. Outage Credit. Pursuant to section 7 
of the General Contract Provisions, BPA 
shall provide an outage credit to any 
DS] for those hours for which BPA is 
unable to deliver the full billing demand 
during that billing month due to an 
outage on the facilities used by BPA to 
deliver Industrial Firm Power. Such 
credit sha)) not be provided if BPA is 
able to serve the DSI’s load through the 
use of alternative facilities or if the 
outage is for less than 30 minutes. The 
amount of the credit shall be calculated 


according to the provisions of section 
{{1.C.2 of the GRSPs. 


Section V. Resource Cost Contribution 

BPA has made the following 
determinations: 

A. The approximate cost contribution 
of different resource categories to the 
[P-91 rate is 1.5 percent FBS, 96.8 
percent Exchange and 1.7 New 


Resources. 
B. The forecasted average cost of 


resources available to BPA under 


average water conditions is 18.1 mills 
per kilowatthour. 

C. The forecasted cost of resources to 
meet load growth is 55.5 mills per 
kilowatthour. 


Schedule SI-91 Special Industrial Power 
Rate 


Section I. Availability 


This rate schedule is available to any 
DSI purchaser using raw minerals 
indigenous to the region as its primary 
resource and qualifying for this special 
power pursuant to the procedures 
established in section 7(d)(2) of the 
Northwest Power Act. This schedule is 
available for the contract purchase of 
this special class of industrial power 
and also for the purchase of Auxiliary 
Power if requested by the DSI and made 
available by BPA. Schedule SI]-91 
supersedes schedule SI-89 which went 
into effect on an intrerim basis on 
October 1, 1989. Sales under this 
schedule are made subject to BPA’s 


Genera) Rate Schedule Provisions 
(GRSPs}. 


Section I. Rate 

A separate billing adjustment for the 
value of the reserves provided by 
purchasers of this special class of 
Industrial Power is not contained in ite 
rate schedule; the adjustment is 
reflected in the Special Industrial Power 
Rate charges. 

A. Demand Charge. 1. $3.34 per 
kilowattmonth of billing demand 
occurring during all Peak Period hours. 

2. No demand charge during Offpeak 
Period hours. 

_B. Energy Charge. 1. 17.3 mills per 
kilowatthour of billing energy for the 
billing months September through 
March; 

2. 43.4 mills per kilowatthour of billing 
energy for the billing months April 


through August. 


Section Ill. Billing Factors 


\. Billing Demand. The billing 
demand for power purchased under the 
Standard Special Industrial Power rate 
shall be the BPA Operating Level during 
the Peak Period as adjusted for power 
factor. Sf there is more than one BPA 
Operating Level during the Peak Period 
within a billing month, the billing 
demand shall be a weighted average of 
the Peak Period BPA Operating Levels 


for the billing month. The BPA 


Operating Level is defined in section 
I11.A.10 of the GRSPs, 


However, if BPA has agreed, pursuant 
to section 4 of the direct service 


industrial power sales contract, to sell 
Special Industrial Power on a daily 
demand basis (transitional service), BPA 


shall instead bill the purchaser in 
accordance with the provisions of 
section V.C of the GRSPs. 

B. Billing Energy. The billing energy 
under the Special Industrial rate shall be 
the Measured Energy for the billing 
month, minus any kilowatthours on 
which BPA assesses the charge for 
unauthorized increase. 


Section IV. Adjustments and Special 
Provisions 


A. Curtailments. BPA shall charge the 
DSI for curtailments in accordance with 
the provisions of the DSI’s power sales 
contract. Any curtailment charge levied 
shall be computed using the Special 
Industrial Power rate. 

B. Unauthorized Increase Charge—1. 
Rate for Unauthorized Increase. 67.3 
mills per kilowatthour. 

2. Application of the Charge. During 
any billing month, BPA may assess the 
unauthorized increase charge on the 
number of kilowatthours associated 
with the DSi Measured Demand in any 
one 60-minute clock-hour, before 
adjustment for power factor, that exceed 
the BPA Operating Level for that clock- 
hour, regardless of whether such 
Measured Demand occurs during the 
Peak or Offpeak Period. 

C. Power Factor Adjustment. The 
adjustment for power factor, when 
specified in this rate schedule or in the 
power sales contract, shall be made in 
accordance with the provisions of both 
this section and section IlI.C.1 of the 
GRSPs. The adjustment sha)) be made if 
the average leading power factor or 
average lagging power factor at which 
energy is supplied during the billing 
month is less than 95 percent. 

To make the power factor adjustment 
for service under the Special Industrial 
Power rate, BPA shall increase the 
billing demand by 1 percentage point for 
each percentage point or major fraction 
thereof (0.5 or greater) by which the 
average leading power factor or average 
lagging power factor is below 95 
percent. BPA may elect to waive the 
adjustment for power factor in whole or 
in part. 

D. Outage Credit. Pursuant to section 
7 of the General Contract Provisions, 
BPA shall provide an outage credit to 
any purchaser for those hours for which 
BPA is unable to deliver the fu)) bi)ing 
demand during that billing month due to 
an outage on the facilities used by BPA 
to deliver Special Industria] Power. Such 
credit shall not be provided if BPA is 
able to serve the purchaser's load 
through the use of alternative facilities 
or if the outage is for legs than 30 


minutes. The amount of the credit shall 
be calculated according to the 


BEST COPY AVAILABLE 
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provisions of section HE.C.2 of the 


GRSPs. 


Section VII. Resource Cost Contribution 

BPA has made the following 
determinations: 

A. The SI-91 rate is not based an the 
Cat af reAUTced. 

B. The forecasted averge cost of 
resources available to BPA under 


average water conditions is 18.1 mills 
per killowatthour. 


C. The forecasted cost of resources to 
meet load growth is 55.5 mills per 
kilowatthour, 


Schedule CF-91 Firm Copacity Rate 


Section 1. Availability 

This schedule is available for the 
Durchase of Firm Capacity without 
energy on a Contract Demand basis. 
This schedule is available only to those 
purchasers holding Firm Capacity 
contracts executed prior to fuly 1, 1985. 
K supersedes Schedule CF-29 which 
went into effect on an interim basis om 
October 1, 1989. Sales under this 
schedule are made subject to BPA's 
General Rate Schedule Provisions 


(GRSPs}, 


Section If. Rate 


$45.36 per kilowatt per year of 
Contract Demand, billing monthly at the 
rate of $3.78 per kilowattmonth of 


Contract Demand. 


Section Mf. Billing Factors 
The billing demand shall be the 


Contract Demand. 


Section IV. Adjustments and Special 
Provisions 

A. Conservation Surcharge. The 
Conservation Surcharge shall be applied 
in accordance with section IILC.6 of the 
GRSPs and subsequent to any other rate 
adjustments, 

B. Extended Peaking Surcharge. The 
monthly capacity rate specified in 
section II above shall be increased by 
the following extended peaking 
surcharge to compensate BPA for each 
hour that the purchaser's monthly 
demand duration exceeds 8 hours: 

1. $0.0969 per kilowatt per hour of 
extended peaking for the months April 
through October; 

2. $0.0547 per kilowatt per hour of 
extended peaking for the months 
November through March. 

The charge shall be adjusted pro rata 
for each portion of an hour of extended 
peaking supplied to the purchaser. 

The purchaser's monthly demand 
duration shall be determined by 
dividing: 

1. The kilowatthours supplied to the 
purchaser under this rate schedule 


between the hours of 7 a.m. and 10 p.m. 
on the day of maximum kilowatthour 
use during Yhose hours; provided such 
day is not a Sunday, by 


3 2. The purchaser's Contract Demand 
The purchaser's extended peaking 


shal} be the amount by which the 
purchaser’s monthly demand duration 


exceeds 8 hours. The extended peaking 
surcharge shall not be applied during 
Periads when BPA does not require the 
delivery of peaking replacement energy 
by the purchaser. 


C. Energy Return Sucharge. The 
energy associated with the delivery of 


Kirm Capaeity must be returned to BPA 


in accordance with the terms of the 
purchaser's Firm Capacity Gantract. 
Unless waived by BPA, any purchaser 
whose energy returns during any single 
hour exceed 60 percent of the 
purchaser’s Contract Demand during 


any single hour stall be audject to the 


following surcharge for each additional 
kilowatthour so returned: 


4. 3.73 mills per kilowatthour for the 
months April through October, and 


2.1.58 mills per kilowatthour for the 


months November through March. 


Section V. Resource Cost Contribution 
BPA has made the following 
determinations. 
A. The approximate cost contribution: 
of different resource categories to the 


CF-91 rate is. 100 percent FBS for 
contract year service. 

B. The forecasted average cost of 
resources available to BPA under 
average water conditions is 18.1 mills 
per kilowatthour. 

C. The forecasted cost of resources to 


meet load growth is 55.5 mills per 
kilowatthour. 


Schedule CE-91 Emergency Capacity 
Rate 


Section I. Availability 

This schedule is available for the 
purchase of capacity: 

A. When an emergency exists on the 
purchaser's system, or 

B. When the purchaser wishes to 
displace higher-cost firm capacity 
resources which are otherwise available 


to meet the purchaser's load, provided 


.the purchaser requests such capacity 


and BPA has capacity available for such 
purpose. 

This schedule supersedes Schedule 
CE-89 which went into effect on an 
interim basis on October 1, 1989. Sales 
under this schedule are made subject to 
BPA's General Rate Schedule 
Provisions. 


Section Ii. Rate 


A, Demand Chorga. $1.13 por hilwalt 


of demand per calendar week or portion 
thereof. 


B. Intertie Charge. The demand. charge 
specified above shall be increased by 


$0.97 per kilowatt per week for capacity 
made available at the Oregon-California 
or Oregon-Nevada border for delivery 


over the Pacific Northwest-Pacific 
Southwest (Southern) intertie. 


Section Hl. Billing Factors 


The billing demand shall be the 
maximum amount requested by the 
purchaser and made available by BPA 


during a calendar week. If BPA is unable 
to meet subsequent requests by a 


purchaser for delivery at the demand 


previously e ied during such 

week, the billing demand for that week 
shall be the lower demand which BPA is 
able to supply. 


Section IV. Billing Period 
Bills shall be rendered monthly. 
Section V. Special Provision 


Energy delivered with such capacity 
shall be returned to BPA within 7 days 
of the date of delivery and shall be 
returned at times and rates of delivery 
agreed to by both the purchaser and 
BPA prior to delivery. BPA may agree to 
accept the return after the 
normal 7 day return period provided 
that such delay has been mutually 
agreed upn prior to delivery. 


Section VI. Resource Cost Contribution 


BPA has made the following 
determinations: 

A. The approximate cost contribution 
of different resource categories to the 
CE-91 rate is 100 percent Federal Base 
System. 

B. The forecasted average cost of 
resources available to BPA under 
average water conditions is 18.1 mills 
per kilowatthour. 

C. The forecasted cost of resources to 
meet load. growth is 55.5 mills per 
kilowatthour. 


Schedule NR-91 New Resource Firm 
Power Rate 


Section I. Availability 
This schedule is available for the 


contract purchase of firm power or 
capacity to be used within the Pacific 
Northwest. New Resource Firm Power is 
available to investor-owned utilities 
(IOUs) under net requirements contracts 
for resale to ultimate consumers, direct 
consumption, or use in construction, test 
and start up, and station service. New 
Resource Firm Power also is available to 
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any public body, cooperative, or Federal 
agency to the extent such power is 
needed to serve any New Large Single 
Load. in addition, BPA may make this 
vale: available to those oe parties 
Participating in exch @ agreements 
that use this rate echedule as the basis 
for determining the amount or value of 
power to be exchanged, This schedule 


supersedes Schedule NR-89 which went 
into effect on an interim basis on 
October 1, 1989, Sales under this 
schedule are made subject to BPA’s 
General Rate Schedule Provisions 
(GRSPs). 

Section Il, Rate 


A. Demand Charge. 1. $4.73 per 
kilowatt-month of billing demand 
occurrl during a) Peak Period hours. 

lemand charge during Offpeak 
Period hours. 

B. Energy Charge. 1. 26.3 mills per 
kilowatthour of billing energy for the 
billing months September through 
March: 

2, 21.5 mills per kilowatthour of billing 


energy for the billing months April 
through August; 


Section HI. Billing Factors 
In this section billing factors are listed 


for computed requirements purchasers 
(section IIl.A) metered requirements 
purchasers, and those purchasers not 
covered by section TILA (section M1.B.}. 

A. Computed Requirements 
Purchasers. Purchaser designated by 
BPA as computed requirements 
purchasers pursuant to power sales 

_ contracts shall be billed in accordance 
with the provisions of this section. 

1. Billing Demand. The billing demand 
for actual, planned, and contracted 
computed requirements purchasers shall 
be the higher of the billing actors “a” 
and “b,” below: 

a. the lower of: 

(1) The larger of the Computed Peak 
Requirement or the Computed Average 
Energy Requirement; 

(2) The Measured Demand, before 
adjustment for power factor; or 

b. the lower of: 

(1) The Computed Peak Requirement; 
or 

(2) 60 percent of the highest Computed 
Peak Requirement during the previous 
11 billing months (Ratchet Demand). 

2. Billing Energy. The billing energy 
for actual, planned, and contracted 
— requirements purchasers shall 


a. for the months September through 
March, the sum of: 

(1) 31 percent of the Measured Energy, 
and 

(2) 69 percent of the Computed Energy 
_ Maximum; 


b. For the months April through 


August, the gum of, 
a 38 percent of the Measured Energy, 
an 


12) 62 percent of the Computed Energy 


Maximum. 


B. Metered Requirements Prochasers 


and Other Purchasers Not Covered By 
Section TILA, Above, Purchasers 
designated as metered requirements 
customers and purchasers taking power 
under this rate schedule who are not 
otherwise covered by section H1.A shall 
be billed as follows: 

1. Billing Demand. The billing demand 
shall be the Measured Demand as 
adjusted for power factor, unless 
otherwise specified in the power sales 
contract, However, purchasers who 
previously used the Firm Energy rate 
schedule, FE-2, either in the 
computation of their power bills or in 


the determination of the value of an 
exchange account, shall not be charged 
for demand under this rate schedule. 

2. Billing Energy. The billing energy 
shall be the Measured Energy, unless 
otherwise specified in the power sales 
contract. 


Section [V. Adjustments and Special 
Provisions 

A. Power Factor Adjustment. The 
adjustment for power factor, when 
specified in this rate schedule or in the 
power sales contract, shall be made in 


accordance with the provsions of both 
this section and section III.C.1 of the 


GRSPs. The adjustment shall be made if 
the average leading power factor or 
average lagging power factor at which 
energy is supplied during the billing 
month is less than 95 percent. 

To make the power factor adjustment, 
BPA shall incrase the billing demand by 
1 percentage point for each percentage 
point or major fraction thereof (0.5 or 
greater) by which the average leading 
power factor or average lagging power 
factor is below 95 percent. BPA may 
elect to waive the adjustment of power 
factor in whole or in part. 

B. Irrigation Discount. BPA shall 
apply an irrigation discount, equal to 4.6 
mills per kilowatthour, to the charges for 
qualifying energy purchased under this 
rate schedule. The discount shall apply 
only to energy purchased during the 
billing months of April through October. 
Eligibility for the irrigation discount and 
reporting requirements shall be 
determined pursuant to section III.C.4 of 
the GRSPs. 

C. Conservation Surcharge. The 
Conservation Surcharge shail be applied 
in accordance with section III.C.6 of the 
GRSPs and subsequent to any other rate 
adjustments. 


D. Waautharized facrease. BPA shail 


apply the charge for Unauthorized 


Incrase to any purchaser or New 
Resource Firm Power taking demand 


and)or energy in excess of its 
contractual entitlement. 


1. Rate for Unauthorized Increase. 
67.3 mills per kilowatthour. ‘ 

2, Galculation of the Unauthorized 
Increase. Each 60-minute clock-hour 
integrated or scheduled demand shall be 


considered separately in n determining 
the amount which ma 
unauthorized increase, BPA A shal fing first 
determine the amount of unauthorized 
increase related to demand and shall 
then treat any remaining unauthorized 
increase as energy-related. 

a. Unauthorized Increase in Demand. 
That portion of any Measured Demand 
during Peak Period hours, before 


adjustment for power factor, that 
exceeds the demand which the 


purchaser is contractually entitled to 
take during the billing month and that 
cannot be assigned: 


(1) To a class of power which BPA 
delivers on such hour pursuant to 


contracts between BPA and the 
» (2) To a type of power which the 


pruchaser acguires from sources other 
than BPA and which BPA delivers 


during such hour, shall be billed: 

(a) In accordance with the provisions 
of the “Relief from Overrun” exhibit to 
the power sales contract; or 

(b) If such exhibit does not apply or is 
not a part of the purchaser's power sales 
contract, at the rate for Unauthorized 
Increase, based on the amount of energy 
associated with the excess demand. 

b. Unauthorized Increase in Energy. 
The amount of Measured Energy during 
a billing month that exceeds the amount 
of energy which the purchaser is 
contractually entitled to take during that 
month and that cannot be assigned: 

(1) To a class of power that BPA 
delivers during such month pursuant to 
contracts between BPA and the 
purchaser; or 

(2) To a type of power that the 
purchaser acquires from sources other 
than BPA and that BPA delivers during 
such month, shall be billed: 

(a) In accordance with the provisions 
of the “Relief from Overrun” exhibit to 
the power sales contract; or 

(b) As unauthorized increase if such 
exhibit does not apply or is not a part of 
the purchaser's power sales contract. 

E. Coincidental Billing Adjustment. 
Purchasers of New Resource Firm Power 
who are billed on a coincidental basis 
and who have diversity charges or 
diversity factors specified in their power 
sales contracts shall have their charges 





for billing demand adjusted according to 
the provisions of section III.C.5 of the 
GRSPs. Computed requirements 
purchasers are not subject to the 
Coincidental Billing Adjustment for 
scheduled power. 

F. Outage Credit. Pursuant to section 7 
of the General Contract Provisions, BPA 
shall provide an outage credit to any 
purchaser for those hours for which BPA 
is unable to deliver the full billing 
demand during the billing month due to 
an outage on the facilities used by BPA 
to deliver New Resource Firm Power. 
Such credit shall not be provided if BPA 
is able to serve the purchaser's load 
through the use of alternative facilities 
or if the outage is for less than 30 
minutes. The amount of the credit shall 
be calculated according to the 
provisions of section III.C.2 of the 
GRSPs. 

G. Energy Return Surcharge. Any 
purchaser who preschedules in 
accordance with sections 2{a)(4) and 
2{c)(2) of Exhibit E of the Power Sales 
contract and who returns, during a 
single offpeak hour, more than 60 
percent of the difference between that 
purchaser's estimated computed peak 
requirement and estimated computed 
average energy requirement for the 
billing month shall be subject to the 
following surcharge for each additional 
kilowatthour so returned: 

1. 3.73 mills per kilowatthour for the 
months of April through October, and 

2. 1.58 mills per kilowatthour for the 
months of November through March. 


Section V. Resource Cost Contribution 


BPA has made the following 
determinations: 

A. The approximate cost contribution 
of different resource categories to the 
NR-91 rate is 98.2 percent Exchange and 
1.8 percent New Resources. 

B. The forecasted average cost of 
resources available to BPA under 
average water conditions is 18.1 mills 
per kilowatthour. 

C. The forecasted cost of resources to 


meet load growth is 55.5 mills per 
kilowatthour. 


Schedule SP-91 Surplus Firm Power 
Rate 


Section I. Availability — 


This rate schedule is available for the 
purchase of Surplus Firm Power for the 
period ending September 30, 1996, 
including purchases under the Western 
Systems Power Pool agreements. BPA is 
not obligated to make power or energy 
available under this rate schedule if 
such power or energy would displace 
sales under the IP-91, VI-87, PF-91, or 
NR-91 rate schedules. Schedule SP-91 


supersedes schedule SP-89 and 
associated General Rate Schedule 
Provisions (GRSPs). Sales under this 
schedule are made subject to BPA’s 
GRSPs. 


Section II. Rate 


A. Contract Rate—1. Demand Charge. 
a. For contracts that specify 12 months 
of service per year, $59.04 per kilowatt 
per year of Contract Demand billed 
monthly at the rate of $4.92 per kilowatt 
of Contract Demand occurring during all 
Peak Period hours in each billing month. 

b. For contracts that specify service 
for fewer than 12 months per year, the 
monthly demand charge shall be 
assessed only for the specified service 
months at the rate of $4.92 per kilowatt 
of Billing Demand occurring during the 
Peak Period plus: 
$4.92 (12—specified service months) 

.25+-specified service months. 


c. No demand charge during Offpeak 
Period hours 

2. Energy Charge. 24.4 mills per 
kilowatthour of Billing Energy. 

B. Flexible Rate. Energy charges or 
demand and energy charges may be 
specified at a higher or lower average 
rate as mutually agreed by BPA and the 
purchaser. In no case shall the rate 
exceed 100 percent of the fixed and 
variable unit costs of generation and 
transmission of BPA's highest cost 
resource including exchange resources. 
No resource cost determination is 
needed for sales at less than or equal to 
the Contract rate. 

C. Intertie Charge. Rates in sections 
II.A and ILB that equal or exceed the 
Contract rate shall be increased by the 
following charges for transactions over 
the Pacific Northwest-Pacific Southwest 
Intertie. 

1. $.58 per kilowatt per month of 
billing demand and 

2. 1.49 mills per kilowatthour of billing 


" energy. 


Rates in section II.B having an energy- 
only charge that equals or exceeds 31.1 
mills per kilowatthour shall be 
increased by 3.0 mills per kilowatthour 
for transactions over the Pacific 
Northwest-Pacific Southwest Intertie. 


Section Ill. Billing Factors 


The billing factors shall be the 
Measured Demand and Measured 
Energy, unless otherwise specified in the 
contract. , 


Section IV. Adjustments and Special 
Provisions 


Power Factor Adjustment. The 
adjustment for power factor to BPA 
customers that are billed for Surplus 
Firm Power on metered amounts, when - 
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specified in this rate schedule or in the 
contract, shall be made in accordance 
with the provisions of both this sectior 
and section III.C.1 of the GRSPs. The 
adjustment shall be made if the average 
leading power factor or average lagging 
power factor at which energy is supplied 
during the bill months is less than 95 
percent. 

To make the power factor adjustment, 
BPA shall increase the billing demand or 
energy by 1 percentage point for each 
percentage point or major fraction 
thereof (0.5 or greater) by which the 
average leading power factor or average 
lagging power factor is below 95 
percent. BPA may elect to waive the 
adjustment for power factor in whole or 
in part. 


Section V. Resource Cost Contribution 


BPA has made the following 
determinations: 

A. The approximate cost contribution 
of different resource categories to the 
SP-91 rate is 7.3 percent FBS, 91.5 
percent Exchange and 1.2 percent New 
Resources. 

B. The forecasted average cost of 
resources available to BPA under 
average water conditions is 18.1 mills 
per kilowatthour. 

C. The forecasted cost of resources to 
meet load growth is 55.5 mills per 
kilowatthour. 


Schedule NF-91 Nonfirm Energy Rate 


Section I. Availability 


This schedule is available for the 
purchase of nonfirm energy to be used 
both inside and outside the United 
States including sales under the 
Western Systems Power Pool (WSPP) 
agreements and sales to consumers. 
This schedule also applies to energy 
delivered for emergency use under the 
conditions set forth in section V.A of the 
General Rate Schedule Provisions 
(GRSPs). BPA is not obligated to offer 
nonfirm energy to any purchaser that 
results in displacement of firm power 
purchases under BPA's Power Sales 
Contracts. The offer of nonfirm energy 
under this schedule shall be determined 
by BPA. Schedule NF-91 supersedes 
Schedule NF-89 which went into effect 
on an interim basis on October 1, 1989. 
Sales under this schedule are made 
subject to BPA's General Rate Schedule 


Provisions. : 
Section II. Rates 


The average cost of nonfirm energy is 
20.4 mills per kilowatthour. The NF-91 
rate schedule provides for upward and 
downward pricing flexibility from this 
average nonfirm energy cost. All rates 
and any subsequent adjustments 
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contained in this rate schedule shall not 
exceed in total the NF Rate Cap defined 
in section IV.C of the CRSPs. 

A. Standard Rate. The Standard rate 
is any offered rate not to exceed 24.5 
mills per kilowatthour. 

B. Market Expansion Rote. The 
Market expansion rate is any offered 
rate below the Standard rate in effect. 
BPA may have one or more Market 
Expansion rates in effect 
simultaneously. 

C. Incremental Rate. The Incremental 
rate is the Incremental Cost of energy 
plus 2.0 mills per kilowatthour, where 
the Incremental Cost is defined as all 
identifiable costs (expressed in mills per 
kilowatthour) that BPA would have 
avoided had it not produced or 
purchased the energy being sold under 
this rate. 

D. Contract Rate. The Contract rate is 
17.6 mills per kilowatthour of billing 
energy. 


Section Il. Adjustment to Rates 


_ A. Guaranteed Delivery Surcharge. A 
surcharge of 2.0 mills per kilowatthour 
of billing energy is applied to 
guaranteed delivery of nonfirm energy 
under the Standard rate and Market 
Expansion rate, 

B. Intertie Charge. The Intertie 
Charge, on rate offers under any of the 
rates specified above, for sales of 
nonfirm energy scheduled for delivery 
over the Pacific Northwest-Pacific 
Southwest Intertie shall be: 

1. Inapplicable for rate offers of less 
than 20.4 mills per kilowatthour; 

2. At the discretion of BPA, from zero 
through 3.0 mills per kilowatthour, for 
rate offers of 20.4 mills per kilowatthour; 
or 

3. 3.0 mills per kilowatthour, for rate 
offers greater than 20.4 mills per 
kilowatthour. 


Section IV. Billing Factors 


The billing energy for nonfirm energy 
purchased under this rate schedule shall 
be the Measured Energy unless 
otherwise specified by contract. 


Section V. Application and Eligibility 


Any time that BPA has nonfirm energy 
for sale, the Standard rate, the Market 
Expansion rate, the Incremental rate, the 
Contract rate, or a combination of these 
rates may be in effect. 

A. Standard Rate. The Standard rate: 

1, Is available for all purchases of 
nonfirm energy; and 

2. Applies to nonfirm energy 
purchased pursuant to the Relief from 
Overrun Exhibit to the power sales 
contract. 

B. Market Expansion Rate—1. 
Application of the Market Expansion 


rate. The Market Expansion rate applies 
when BPA determines that all markets 
at the Standard rate have been satisfied 
and BPA offers additional nonfirm 
energy. 

2. Market Expansion Rate © 
Qualification Criteria. In order to 
purchase nonfirm energy at the Market 
Expansion rate, a purchaser must: 

a. Have a displaceable resource, 
displeceeble purchase of electricity, or 

b. Be an end-user load with a 
displaceable alternative fuel source. 

In addition, a purchase must 
demonstrate one of the following: 

a. Shutdown or reduction of the output 
of the displaceable resource in an 
amount equal to the amount of Market 
Expansion rate energy purchased; or 

b. Reduction of a displaceable 
purchase and the output of the resource 
associated with that purchase, in an 
amount equal to the amount of Market 
Expansion rate energy purchased; or 

c. Shutdown or reduction of the 
identified output of the resource({s) 
indirectly in an amount equal to the 
amount of Market Expansion rate 
energy purchased (for example, the - 
purchase may be used to run a pumped 
storage unit); or. 

d. Decrease of an end-user alternate 
fuel source in an amount equivalent to 
the amount of Market Expansion rate 
energy purchased. 

3. Eligibility Criteria for Market 
Expansion rate. a. When only one 
Market Expansion rate is offered: 

Purchasers qualifying under section 
V.B.2. who purchased nonfirm energy _ 
directly from BPA are eligible to _ 
purchase power under the Market 
Expansion rate offered if the 
decremental cost of the qualifying 
resource, purchase, or qualifying 
alternative fuel source is lower than the 
Standard rate in effect plus 2.0. mills per 
kilowatthour. 

Purchasers qualifying under section 
V.B.2. who purchase nonfirm energy 
through a third party are eligible to 
purchase power under the Market 
Expansion rate offered if the cost of the 
qualifying alternative fuel source is 
lower than the Standard rate in effect 
plus 4.0 mills per kilowatthour. 

b. When more than one Market 
Expansion rates are offered: 

Purchasers qualifying under section 
V.B.2 who purchase nonfirm energy 
directly from BPA are eligible to 
purchase power under the Market 
Expansion rate if the decremental cost 
of the qualifying resource, purchase, or 
qualifying alternative fuel source is 
lower than the Standard rate in effect 
plus 2.0 mills per kilowatthour. The rate 
applicable to a purchaser shall be the 
highest Market Expansion rate offered 


that is below the purchaser's qualifying 
decremental cost minus 2.0 mills per 
kilowatthour. 

Purchasers qualifying under section 
V.B.2. who purchase nonfirm energy 
through a third party are eligible to 
purchase power under the Market 
Expansion rate if the decremental cost 
of the qualifying alternative fuel source 
is lower than the Standard rate plus 4.0 
mills per kilowatthour. The rate 
applicable to a purchaser shall be the 
highest Market Expansion rate offered 
that is below purchaser's qualifying 
decremental cost minus 4.0 mills per 
kilowatthour. 

C. Incremental Rate. The Incremental 
rate applies to sales of energy: 

1. That is produced or purchased by 
BPA concurrently with the nonfirm 
energy sale; 

2. That BPA may at its option not 
produce or purchase; and 

3. That has an Incremental Cost _ 
greater than the Standard rate (plus the 
Intertie Charge, if applicable) less 2.0 
mills per kilowatthour. 

D. Contract Rate. The Contract rate 
applies to contracts (except power sales 
contracts offered pursuant to sections 
5(b), 5{b), and 5(g) of the Northwest 
Power Act) that refer to the Contract 
rate: 

1. For the sale of nonfirm energy; or 

2. For determining the value of energy. 

E. Western Systems Power Pool 
Transactions. BPA may make available 
nonfirm energy for transactions under 
the WSPP agreement. WSPP sales shall 
be subject to the terms and conditions 
specified in the WSPP agreement and 
shall be consistent with regional and 
public preference. The rate for 
transactions under the WSPP agreement 
is any rate within the limits specified by 
the Standard, Market Expansion, and 
Incremental rates but may not exceed 
the maximum rate specified in the WSPP 
Agreement. The rate for WSPP sales 
may differ from the actual rate offered 
for non-WSPP transactions in any hour. 
The rate for WSPP transactions is 
independent of any other rate offered 
concurrently under this rate schedule 
outside that agreement. 

F. End-User Rate. BPA may agree to a 
rate or rate formula for nonfirm energy 
purchases by end-users. Such rate or 
rate formula shall be within the limits 
specified for the Standard and Market 
Expansion rates but may differ from the 
actual rates offered during any hour. 


Section VI. Delivery 


A. Rate of Delivery. BPA shall 
determine the amount of nonfirm energy 
to be made available for each hour. 





Such determination shall be made for 
each applicable nonfirm energy rate. 

B. Guaranteed Delivery—1. 
Availability. BPA will determine the 
amount and duration of nonfirm energy 
to be offered on a guaranteed basis. 
Such daily or hourly amounts may be as 
small as zero or as much as all the 
nonfirm energy that BPA plans to offer 
for sale on such days. 

2. Conditions. Scheduled amounts of 
guaranteed nonfirm energy may not be 
changed except: 

a. When BPA and the purchaser 
mutually agree to increase or decrease 
the scheduled amounts; or 

b. When BPA must reduce nonfirm 
energy deliveries in order to serve firm 
loads because of unexpected generation 
or transmission losses. 


Section VII. Resource Cost Contribution 


BPA has made the following 
determinations: 

A. The approximate cost contribution 
of different resource categories to the 
average cost of nonfirm energy is 99.1 
percent FBS and 0.9 percent New 
Resour¢es. 

B. The forecasted average cost of 
resources available to BPA under 
average water conditions is 18.1 mills 
per kilowatthour. 

C. The forecasted cost of resources to 
meet load growth is 55.5 mills per 
kilowatthour. 


Schedule SS-91 Share-The-Sa vings Rate 
Section I. Availability 


This rate schedule is available for the 
contract purchase of Nonfirm Energy 
under an experimental rate and is 
limited to the term of the rate 
experiment. Nonfirm Energy will be 
made available under this rate schedule 
for use both inside and outside the 
United States for the displacement of a 
qualifying resource, displaceable 
purchase of electricity, or end-user load 
that can be served with alternate fuel 
sources. This rate schedulde is only 
available to purchasers who execute a 
contract with BPA specifying use of the 
Share-the-Savings Rate. BPA is not 
obligated to offer Nonfirm Energy to any 
purchaser that results in displacement of 
firm power purchses under BPA's Power 
Sales Contracts. Schedule SS-91 
supersedes Schedules SS-89 which went 
into effect on an interim basis on 
October 1, 1989. Sales under this 
schedule are made subject to BPA's 
General Rate Schedule Provisions 
(GRSPs). 


Section II. Rate 


The rate shall be a formula rate based 
solely or in part on decremental cost 


information submitted by the purchaser. 
The rate formula and decremental cost, 
for purposes of establishing charges 
under this rate schedule, shall be 
defined in the applicable contract. The 
rate formula agreed upon by BPA and 
the purchaser shall in no event result in 
a rate higher than the NF Rate Cap 
defined in section IV.C of the GRSPs or 
lower than 1 mill per kilowatthour. 


Section Ill. Billing Factors 


The billing energy for Nonfirm Energy 
purchased under this rate schedule shall 
be the Measured Energy unless 
otherwise specified in the Share-the- 
Savings rate contract. 


Section IV. Application and Eligibility 


A. General Requirements. Jn order to 
purchase Nonfirm Energy under the 
Share-the-Savings Rate, the purchaser 
must: 

1. Have executed a contract specifying 
application of the Share-the-Savings 
Rate Schedule. 

2. Have a displaceable resource 
displaceable purchase of electricity, or 
be an end-user load with a displaceable 
alternate fuel source. End-user loads 
with alternate fuel sources may not use 
the Decremental Cost of a displaceable 
purchase of electricity to qualify for this 
rate. 

B. BPA Service Priority. Offers of 
Nonfirm Energy under this rate schedule 
shall be made pursuant to the terms and 
conditions set forth in the Share-the- 
Savings rate contract. BPA will sell 
Nonfirm Energy under this rate schedule 
consistent with regional and public 
preference. 


Section V. Resource Cost Contribution 


BPA has made the following 
determinations: 

A. The SS-91 rate is not based on the 
cost of BPA resources. 

B. The forecasted average cost of 
resources available to BPA under 
average water conditions is 18.1 mills 
per kilowatthour. 

C. The forecasted cost of resources to 
meet load growth is 55.5 mills per 
kilowatthour. 


Schedule RP-91 Reserve Power Rate 
Section I. Availability 


This schedule is available for the 
purchase of power: 

A. In cases where a purchaser's power 
sales contract states that the rate for 
Reserve Power shall be applied; 

B. For which BPA determines no other 
rate schedule is applicable; and 

C. To serve a purchaser's firm power 
load in-circumstances where BPA does 
not have a power sales contract in force 
with such purchaser, and BPA 
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determines that this rate should be 
applied. ‘ 

This rate schedule may be applied to 
power purchased by entities outside the 
United States. This rate schedule 
supersedes Schedule RP-89 which went 
into effect on an interim basis on 
October 1, 1989. Sales under this 
schedule are made subject to BPA’s 
General Rate Schedule Provisions 
(GRSPs). 


Section Il. Rate 


A. Demand Charge. 1. $3.64 per 
kilowatt of billing demand occurring 
during all Peak Period hours. 

2. No demand charge during Offpeak 
Period hours. 

B. Energy Charge. 25.3 mills per 
kilowatthour of billing energy. 


Section III. Billing Factors 


The factors to be used in determining 
the billing for power purchased under 
this rate schedule are as follows: 

A. Billing Demand. If applicable, the 
billing demand shall be the Contract 
Demand as specified in the power sales 
contract. Otherwise the billing demand 
shall be the Measured Demand as 
adjusted for power factor. 

B. Billing Energy. The billing energy 
shall be the Contract Demand multiplied 
by the number of hours in the billing 
month, if use of the Contract Demand 
for determining billing energy is 
specified in the power sales contract. 
Otherwise the billing energy for such 
purchasers shall be the Measured 
Energy. 


Section IV. Power Factor Adjustment 


The adjustment for power factor, 
when specified in this rate schedule or 
in the power sales contract, shall be 
made in accordance with the provisions 
of both this section and section III.C.1 of 
the GRSPs. The adjustment shall be 
made if the average leading power 
factor or average lagging power factor at 
which energy is supplied during the 
billing month is less than 95 percent. 

To make the power factor adjustment, 
BPA shall increase the billing demand 
by 1 percentage point foreach __ 
percentage point or major fraction 
thereof (0.5 or greater) by which the 
average leading power factor or average 
lagging power factor is below 95 
percent. BPA may elect to waive the 
adjustment for power factor in whole or 
in part. 


Section V. Resource Cost Contribution 


BPA has made the following 
determinations: 

A. The RP-91 rate is not based on the 
cost of resources. 
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B. The forecasted average cost of 
resowces available to BPA under 
average water conditions is 18.1 mills 
per kilowatthour. 

C. The forecasted cost of resources to 
meet load growth is 55.5 mills per 
kilowatthour. 


General Rate Schedule Provisions 
Table of Contents 


I. Adoption of Revised Rate Schedules and 
General Rate Schedule Provisions 


A. Approval of Rates. 
B. General Provisions. 


II. Types of BPA Service 


A. Priority Firm Power. 

B. New Resource Firm Power. 
C. Industrial Firm Power. 

D. Special Industrial Power. 
E. Auxiliary Power. 

F. Firm Capacity. 

G. Surplus Firm Power. 

H. Nonfirm Energy. 

I. Reserve Power. 


Ill. Billing Factors and Billing Adjustments 


A. Billing Factors for Demand. 

1. Measured Demand. 

a. Metered Demand. 

b. Scheduled Demand. 

2. Ratchet Demand. 

3. Contract Demand. 

4. Computed Peak Requirement. 
5. Computed Average Energy Requirement. 
6. Operating Demand. 

7. Curtailed Demand. 

8. Restricted Demand. 

9. Auxiliary Demand. 

10. BPA Operating Level. 

B. Billing Factors for Energy. 

1. Measured Energy. 

a. Metered Energy. 

b. Scheduled Energy. 

2. Computed Energy Maximum. 

3. Contract Energy. 

C. Billing Adjustments. 

1. Power Factor Adjustment. 

2. Outage Credit. 

3. Low Density Discount (LDD). 
a. Basic LDD Principles. 

b. Eligibility Criteria. 

c. Discounts. 

4. Irrigation Discount. 

a. Basic Irrigation Discount Principles. 
b. Qualifying Energy Purchases. 
c. Initial Reporting Requirements. 
d. Annval Report Requirements. 
5. Coincidential Billing Adjustment. 
6. Conservation Surcharge. 

D. Billing-Related Definitions. 

1. Peak Period. 

2. Offpeak Period. 


IV. Other Definitions 


A. Computed Requirements Purchasers. 

1. Designation as a Computed 
Requirements Purchaser. 

2. Purpose of the Computed Requirements 
Designation. 

B. Definitions Relating to Nonfirm Energy 
Decremental Costs. 

C. NF Rate Cap. 

1. Application of the NF Rate Cap. 


2. Monthly Notification of the NF Rate Cap. 


3. NF Rate Cap Formula. 


4. Determination of BASC. 

5. Determination of Decremental Fuel Cost. 

6. California Gas Price. 

7. California Petroleum Price. 

8. Weighting Factors. 

a. Historical Gas Use in California. 

b. Historical Petroleum Use in California. 

D. Determination of BPA's Average System 
Cost. 
V. Application of Rates Under Special 
Circumstances 

A. Energy Supplied for Emergency Use. 

B. Construction, Test and Start-up, and 
Station Service. 

C. Application of Rates During Initial 
Operation Period-Transitional Service. 

1. Eligibility for Transitional Service. 

2. Calculation of the Daily Demand. 

3. Billing for Transitional Service. 

D. Changes in a DSI’s BPA Operating Level. 

E. Restriction of Deliveries. 
VI. Billing Information 

A. Determination of Estimated Billing Data. 

B. Load Shift and Outage Reports. 

C. Billing for New Large Single Loads. 

D. Determination of Measured Demand. 

E. Determination of Measured Energy. 

F. Billing Month. 

G. Payment of Bills. 

1. Computation of Bills. 

2. Estimated Bills. 

3. Due Date. 

4. Late Payment. 

5. Disputed Billings. 

6. Revised Bills. 


Section I. Adoption of Revised Rate 
Schedules and General Rate Schedule 
Provisions 

A. Approval of Rates. These 1991 rate 
schedules and General Rate Schedule 
Provisions (GRSPs) shall become 
effective upon interim approval or upon 
final confirmation and approval by the 
Federal Energy Regulatory Commission 
(FERC). BPA will request FERC approval 
effective October 1, 1991. BPA proposed 
that the following schedules, and the 
GRSPs associated with these schedules, 
be effective for 2 years: PF-91, IP-91, SI- 
91, CE-91, CF-91,. NR-91, SS-91, NF-91, 
and RP-91. BPA proposes that the SP-91 
rate schedule, and the GRSPs associated 
with this schedule, be effective for 5 
years. 

B. General Provisions. These 1991 rate 
schedules, and the GRSPs associated 
with these rate schedules, supersede 
BBPA’s 1989 rate schedules (which 
became effective October 1, 1989) to the 
extent stated in the Availability section 
of each 1991 rate schedule. These 
schedules and GRSPs shall be 
applicable to all BPA contracts, 
including contracts executed both prior 
to and subsequent to enactment of the 
Northwest Power Act. All sales of 
power made under these rate schedules 
are subject to the following acts as 
amended: the Bonneville Project Act, the 
Regional Preference Act (Pub. L. 88-552), 


the Federal Columbia River 
Transmission System Act, and the 
Northwest Power Act. 


Section II. Types of BPA Service 


A. Priority Firm Power. Priority Firm 
Power is electric power (capacity, 
energy, or capacity and energy) that 
BPA will make continuously available 
for resale to ultimate consumers for 
direct consumption, construction, test 
and startup, and station service by 
public bodies, cooperatives, and Federal 
agencies. (Construction, test and start- 
up, and station service are defined in 
section V.B of these GRSPs.) 

Utilities participating in the exchange 
under section 5(c) of the Northwest 
Power Act may purchase Priority Firm 
Power pursuant to their Residential 
Purchase and Sale Agreements. 

In addition, BPA may make Priority 
Firm Power available to those parties 
participating in exchange agreements 
specifying use of the Priority Firm rate 
for determining the amount or value of 
power to be exchanged. 

Power purchased under the rate 
schedule is to be used to meet the 
purchaser’s actual firm load within the 
Pacific Northwest. Such power may be 
restricted in accordance with the 
Restriction of Deliveries section of these 
GRSPs (section V.E). However, BPA 
shall not restrict Priority Firm Power 
until Industrial Firm Power has been 
restricted in accordance with the 
provisions of section II.C of these 
GRSPs. 

Priority Firm Power is not available to 
serve New Large Single Loads. 

B. New Resource Firm Power. New 
Resource Firm Power is electric power 
(capacity, energy, or capacity and 
energy) that BPA will make 
continuously available: 

1. For any New Large Single Load, 

2. For firm power purchased by 
investor-owned utilities (IOUs) pursuant 
to power sales contracts with BPA, and 

3. For construction, test and start-up, 
and station service for facilities owned 
or operated by IOUs. 

New Resource Firm Power is to be 
used to meet the purchaser's actual firm 
load within the Pacific Northwest. Such 
power may be restricted in accordance 
with the Restriction of Deliveries section 
of these GRSPs (section V.E). However, 
BPA shall not restrict New Resource 
Firm Power until Industrial Firm Power 
has been restricted in accordance with 
the provisions of section II.C of these 
GRSPs. 

C. Industrial Firm Power. Industrial 
Firm Power is electric power that BPA 
will make continuously available to a 
direct service industrial (DSI) purchaser 





pursuant to the DSI's power sales 
contract and subject to: - 

1. the restriction applicable to 
deliveries of ail firm power pursuant to 
the Uncontrollable Forces and 
Continuity of Service provisions of the 
General Contract Provisions of the 
power sales contract, and 

2. the restrictions given in the 
Restriction of Deliveries section of the 
power sales contract. 

D. Special Industrial Power. Special 
Industrial Power is electric power which 
BPA will make continuously available to 
any DSI that qualifies for the Special 
Industrial Power rate pursuant to 
section 7(d)(2) of the Northwest Power 
Act. This power is similar in nature to 
Industrial Firm Power, but is subject to 
greater restriction by BPA. Special 
Industrial Power is made available to 
the qualifying DSI upon adoption of, and 
subject to, an amendment modifying its 
power sales contract. 

E. Auxiliary Power. Auxiliary Power 
is that power which a DSI requests and 
which BPA agrees to make available to 
serve that poriton of the DSI's load 
which is in excess of the DSI's 
Operating Demand for Industrial Firm 
Power or Special Industrial Power. 

F. Firm Capacity. Firm Capacity is 
capacity that BPA assures will be 
available in the amount(s) and during 
the period{s) specified in the power 
sales contract. The energy associated 
with this capacity must be returned to 
BPA. Firm Capacity may be restricted 
pursuant to the Restriction of Deliveries 
section of these GRSPs (section V.E). 

G. Surplus Firm Power. Surplus Firm 
Power is firm energy, firm power (firm 
energy with capacity), and firm capacity 
(capacity with energy return 
requirements) in excess of the amount 
required to meet BPA’s existing 
contractual obligations to provide firm 
service. Surplus Firm Power may be 
used either for resale or direct 
consumptin by purchasers both inside 
and outside the United States. Such 
power, however, may be restricted 
pursuant to the Restriciton of Deliveries 
section of these GRSPs (section V.E}. 

H. Nonfirm Energy. Nonfirm energy is 
supplied or made available by BPA to a 
purchaser under an arrangement that 
does not have the guaranteed 
continuous availability feature of firm 
power. Nonfirm energy is mostly sold 
under the Nonfirm Energy rate schedule, 
NF-91. Nonfirm energy also may be 
supplied under the Share-the-Savings 
rate schedule, SS-91, which is available 
as an experimental rate for contract 
pu 

In addition, BPA also can make 
nonfirm energy available under the 


Nonfirm Energy rate schedule to the 


Western Systems Power Pool (WSPP) 
subject to terms and conditions agreed 
upon by the members participating in 
the WSPP and in accordance with BPA 
policy for such arrangements. 

However, Nonfirm Energy that has 
been purchased under a guarantee 
provision in the Nonfirm Energy rate 
schedule shall be provided to the 
purchaser in accordance with the 
provisions of that schedule and the 
power sales contract if applicable. BPA 
may make Nonfirm Energy available to 
purchasers both inside and outside the 
United States. 

I. Reserve Power. Reserve Power is 
firm power sold to a purchaser: 

1. In cases where the purchaser's 
power sales contract states that the rate 
for Reserve Power shall be applied; 

2. To provide service when no other 
type of power is deemed applicable; and 

3. To serve the purchaser's firm power 
loads under circumstances where BPA 
does not have a power sales contract in 
force with the purchaser. 

Sales of Reserve Power are subject to 
the Restriciton of Deliveries section of 
these GRSPs (section V.E). 


Section IIL Billing Factors and Billing 
Adjustments 


A. Billing Factors for Demand. 1. 
Measured Demand. The purchaser's 
Measured Demand shall be determined 
in the manner described in this section. 
Measured Demand shall be that portion 
of the metered or scheduled demand 
that is purchased from BPA under the 
applicable rate schedule. For those 
contracts to which BPA is a party and 
that provide for delivery of more than 
one class of electric power to the 
purchaser at any point of delivery, the 
portion of each 60-minute clock-hour ~ 
integrated demand assigned to any class 
of power shali be determined pursuant 
to the power sales contract. The portion 
of the total Measured Demand so 
assigned shall constitute the Measured 
Demand for each such class of power. 

The Measured Demand shall be 
determined from the metered demand or 
the scheduled demand, as hereinafter 
defined. The Measured Demand shall be 
determined on either a coincidental or a 
noncoincidental basis, as provided in 
the purchaser's power sales contract. 

a. Metered Demand. The metered 
demand in kilowatts shall be the largest 
of the 60-minute clock-hour integrated 
demands, adjusted as specified in the 
power sales “sere at which electric 
energy is delivered to a purchaser: 

(apAt each point of delivery for which 
the metered demand is the basis for 
determination of the Measured Demand, 

(2) During each time period specified 
in the applicable rate schedule, and 
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(3) During any billing period. 

Such largest integrated demand shall 
be determined form measurements made 
either in the manner specified in the 
power sales contract or as provided in 
section VLA herein. in determining the 


_ metered demand, BPA shall exclude any 


abnormal integrated demands due to or 
resulting from: 

(1) Emergencies or breakdowns on, or 
maintenance of, the Federal system 
facilities, and 

(2) Emergencies on the purchaser's 
facilities, provided that such facilities 
have been adequately maintained and 
prudently operated, as determined by 
BPA. 


b. Scheduled Demand. The scheduled 
demand in kilowatts shall be the largest 
of the hourly demands at which electric 
energy is scheduled for delivery to a 
purchaser: 

(1) To each system for which 
scheduled demand is the basis for 
determination of the Measured Demand. 

(2) During each time period specified 
in the applicable rate schedule, and 

(3) During any billing period. 

Scheduled amounts are deemed 
delivered for the purpose of determining 
billing demand. 

2. Ratchet Demand. The Ratchet 
Demand in kilowatts shall be the 
maximum demand established during a 
specified period of time either during or 
prior to the current billing period. The 
demand on which the ratchet is based is 
specified in the relevant rate schedule or 
in these GRSPs. For utilities purchasing 
under the PF or NR rate schedules, the 
Ratchet Demand is based on the highest 
demand during prior billing months. 
When the Ratchet Demand is used as a 
billing factor, BPA shall have specified 
in the appropriate schedules or GRSPs: 

a. The period of time over which the 
ratchet shall be calculated, 

b. The type of demand to be used in 
the calculation, and 

c. The percentage (if any) of that 
demand which will be used to calculate 
the Ratchet Demand. 

3. Contract Demand. The Contract . 
Demand shall be the maximum number 
of kilowatts that the purchaser agrees to 
purchase and BPA agrees to make 
available, subject to any limitations 
included in the power sales contract. 
BPA may agree to make deliveries at a 
rate in excess of the Contract Demand 
at the request of the purchaser, but shall 
not be obligated to continue such excess 
deliveries. Any contractual or other 
reference to Contract Demand as 
expressed in kilowatthours shal! be 
deemed, for the purpose of these GRSPs, 
to refer to the term “Contract Energy.” 
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4. Computed Peak Requirement. For 
purchasers designated to purchase on 
the basis of computed requirements, the 
Computed Peak Requirement shall be 
determined as specified in the 
purchaser's power sales contract. That 
specification is provided in: 

a. Sections 16, 17(c), and 17(f), as 
adjusted by other sections of the 
contract, for actual computed 
requirements purchasers; 

b. Sections 16, 17(a), and 17(f}, as 
adjusted by other sections of the 
contract, for planned computed 
requirements purchasers; and 

c. Sections 16 and 17(b), as adjusted 
by other sections of the contract, for 
contracted computed requirements 
purchasers. 

5. Computed Average Energy 
Requirement. For computed 
requirements purchasers, the Computed 
Average Energy Requirement shall be 
determined as specified in the 
purchaser's power sales contract. That 
specification is provided in: 

a. Sections 16, 17(c), and 17(f), as 
adjusted by other sections of the 
contract, for actual computed 
requirements purchasers; 

b. Sections 16, 17(a), and 17(f), as 
adjusted by other sections of the 
contract, for planned computed 
requirements purchasers; and 

c. Sections 16 and 17(b), as adjusted 
by other sections of the contract, for 
contracted computed requirements 
purchasers. 

6. Operating Demand. The Operating 
Demand is that demand which is 
established by each DSI in accordance 
with section 5(b) of the DSI’s power 
sales contract. Unless the DSI has 
requested, and BPA has granted, an 
Auxiliary Demand, the Operating 
Demand establishes a limit with respect 


0: 

a. The demand which the purchaser 
may impose on BPA; and 

b. The total amount of energy during a 
billing month which the DSI is entitled 
to purchase from BPA. 

7. Curtailed Demand. A Curtailed 
Demand is the number of kilowatts of 
industrial power (Industrial Firm Power 
or Special Industrial Power) during the 
billing month which results from the 
DSI’s request for such power in amounts 
less than the Operating Demand 
therefor. Each purchaser of industrial 
power may curtail its demand according 
to the terms of its power sales contract 
(which permits up to three levels of 
Curtailed Demand each month). 

8. Restricted Demand. Restricted 
Demand is the number of kilowatts of 
industrial power (either industrial Firm 
Power or Special Industrial Power) that 
results when BPA has restricted delivery 


of such power for one clock-hour or 
more. BPA shall make such restrictions 
according to the terms of the DSI’s 


~ power sales contract. In a given billing 


month, there are as many possible levels 
of Restricted Demand for a DSI as there 
are number of restrictions. 

9. Auxiliary Demand. Auxiliary 
Demand is the number of kilowatts of 
Auxiliary Power that a DSI requests and 
that BPA agrees to make available to 
serve a portion of the DSI's load during 
the period specified in the DSI's request. 
The DSI may request up to three levels 
of Auxiliary Demand during a billing 
month. 

If BPA agrees to a request for 
Auxiliary Power but later becomes 
unable to supply such demand, the 
Restricted Demand for Auxiliary Power 
is deemed to be the Auxiliary Demand 
for such period of restriction. Auxiliary 
Power may be curtailed by the DSI 
according to the provisions of section 
9(a) of the DSI’s power sales contract. 

BPA shall make Auxiliary Power 
available to Industrial Firm Power 
purchasers under the Industrial Firm 
Power rate schedule at the Standard 
Industrial rate. Auxiliary Power sales to 
DSIs electing to purchase under the 
Variable Industrial Power rate schedule 
(VI-87) shall be made at the rate 
determined pursuant to section III of the 
VI-87 rate schedule. Auxiliary Power 
sales to DSIs purchasing under the 
Special Industrial rate will be made only 
at the Standard Special Industrial Power 
rate. 

10. BPA Operating Level. The BPA 
Operating Level is, for the purpose of 
these rate schedules and GRSPs, an 
hourly amount of industrial power 
(Industrial Firm Power or Special 
Industrial Power) for a DSI that is equal 
to the lowest of the following demands 
during that hour: 

a. Operating Demand plus Auxiliary 
Demand, if any; 

b. Curtailed Demand; or 

c. Restricted Demand. 

The weighted average BPA Operating 
Level for each DSI can be determined by 
summing the hourly BPA Operating 
Levels and dividing by the number of 
hours in the billing month. 

Each DSI must request service from 
BPA for each billing month in 
accordance with the terms of the power 
sales contract. The requested level of 
service will be the BPA Operating Level, 
provided BPA does not need to restrict 
the DSI and provided BPA agrees to 
supply any requested Auxiliary 
Demand. Each requested level of service 
may include a designation for both the 
Peak Period and the Offpeak Period: A 
DSI may request and BPA may agree to 


a level of service for the Offpeak 


Periods other than that in the Peak 
Period. If a DSI does not separately 
designate a requested level of service 
for the Peak and Offpeak Periods, the 
BPA Operating Level is the basis for 
determining if a DSI has incurred an 
unauthorized increase. 

Any DSI whose Measured Demand, 
before adjustment for power factor, 
during any 1 hour exceeds the BPA 
Operating Level for that hour shall be 
subject to unauthorized increase charges 
for each kilowatthour of unauthorized 
increase associated with each overrun. 

Only the BPA Operating Level 
applicable during the Peak Period will 
be used in determining the Billing 
Demand for power purchased under the 
Industrial Firm Power rate schedule, the 
Variable Industrial Power rate schedule, 
and the Standard rate under the Special 
Industrial rate schedule. During the Peak 
Period the BPA Operating Level may be 
no greater than the Operating Demand 
for the billing month unless the customer 
has requested, and BPA has agreed to 
supply, the Auxiliary Demand. 

B. Billing Factors for Energy—1. 
Measured Energy. Measured Energy 
shall be that portion of the metered or 
scheduled energy that is purchased from 
BPA under the applicable rate schedule. 
For those contracts to which BPA is a 
party and that provide for delivery of 
more than one class of electric power to 
the purchaser at any point of delivery, 
the portion of each 60-minute clock-hour 
integrated demand assigned to any class 
of power shall be determined pursuant 
to the power sales contract. The sum of 
the portions of the demands so assigned 
shall constitute the Measured Energy for 
each such class of power. 

The Measured Energy shall be 
determined from the metered energy or 
the scheduled energy, as hereinafter 
defined. 

a. Metered Energy. The metered 
energy for a purchaser shall be the 
number of kilowatthours that are 
recorded on the appropriate metering 
equipment, adjusted as specified in the 
power sales contract, and delivered to a 
purchaser: 

(1) At all points of delivery for which 
metered energy is the basis for 
determination of the Measured Energy, 
and 

(2) During any billing period. 

The metered energy shall be 
determined from measurements made 
either in the manner specified in the 
power sales contract or as provided in 
section VIA herein. 

b. Scheduled Energy. The scheduled 
energy in kilowatthours shall be the sum 
of the hourly demands at which electric 





4810 
energy is scheduled for delivery ta a 


(1) For suit system for which 
scheduled energy is the basis for 


determination f of the Measured Energy, 
“"a\ During any billing period. 


Scheduled amounts are deemed 
delivered for the purpose of determining 


billing energy. 


The date used in the abcve formula 
shall be obtained from meters that are 
Tatcheted to prevent reverse 
registration. These data then shall be 

‘adjusted for losses, if applicable, before 
determination of the average power 

When deliveries ta a purchaser at any 


oint of delivery either: 
2 a. Include more than one class of 


rate schedule and it i is impracticable to ta 
meter the kilowatthours and reactive 
kilovoltamperehours for each class or 


rate schedule separately, the average 
power factor of the total deliveries for 
the month will be used, where 
applicable, as the power factor for all 
power delivered to such point of 
delivery. 

To maintain acceptable operating 
conditions on the Federal system, BPA 
may, unless specifically otherwise 
agreed, restrict deliveries of power to a 


purchaser with a Yow power factor. Such 
restriction may be made to a paint of 


delivery ot {a & purchaser's ystems at 


any time that the average leading power 
factor or average lagging power factor 
Yor a)) classes of power de)ivered to 
such point or to such system is belaw 75 
percent, 

2. Outage Credit. To the extent that 
BPA is unable to provide full service to 
a purchaser during the billing month as 
4 result of interruptions in service due ta 
reasons cited in the General Gontract 
Provisions, BPA shail adjust the charges 
for those hours for billing demand aa 
such purchaser to reflect inten \'s inability 
to provide full service, such 
adjustment is mandated by th lated by the, 

purchaser's power sales contract. The 
adjustment is provided on a point of 
delivery basis. To compute the 
adjustment for noncoincidentally billed 
system, BPA shall determine the 
thly demand charge{s) for the 
point(s) te) of delivery where the outage(s} 


2. Computed Energy Maximum. The 
Computed Energy Maximum equals the 
product of the number of hours in the 
billing month and the Computed 
Average Energy Requirement. 

3. Contract Energy. The Contract 


Energy shal) be the maximum number of 
kilowatthours that the purchaser agrees 


to purchase and BRA agrees to make 


Kilowatthours 
V (Kilowatthours}*+ (Reactive 
kilovoltamperehours)* 


occurred, multiplying by the number of 
hours of outage, and divide by the total 
number of hours in the billing month. 
For coincidentally billed points of 
delivery, the adjustment shall apply only 
to those points of delivery at which BPA 
was una Je to provide full service. For 
partial outages (such as an outage on 
one feeder in a substation with several 
feeders), BPA shall determine an 
equivalent interruption in order to arrive 
at the number of hours to be used in the 
calculation of the credit, 

3. Low Density Discount [{LDD)—a. 
Basic LDD Principles. A predetermined 
discount shal) be applied e: each billing 
month to the es for all power 
purchased under the Priority Firm Power 
rate schedule by eligible Sers as 
defined in section b, below. The 
discount shall be calculated on an 
annual basis and shall become effective 
with the first billing period in the 
calendar year. Retroactive billing for the 
LDD may be required if the data are not 
available by the January ones date. 
The level of the discount shail 
etermined from the following m ratios: 

ser’s to 
cantey > Teqoiremane during & the pee previous 
calendar year (the purchaser's firm 
sales, nonfirm sales to firm retail loads, 
gales for resale, and associated losses, 
but excluding nonfirm sales to nonfirm 
retail loads, such as boiler loads served 
under BPA’s alternate fuel policy) 
divided by the vaiue of the purchaser’s 
Tepreciated electric plant {excluding 
generation plant) at the end of such 
year, and 

an The average number of consumers 
(annual and seasonal consumers with 


residential, industrial, commercial, and 
irrigation accounts, but excluding 

separately billed services for wat water 
heating, electric space heating, and 
security lights) during the previous 
calendar year divided by the number of 
pole miles of distribution line at the end 


of such year, Distribution lines are 
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available, subject to any limitations 

included in the power sales contract. 
C. Billing Adjustments—1. Power 

Factor Adjustment. The formula for 


determining average power factor is as 
follows: 


defined as those that deliver electric 


energy from a substation or metering 


POINt, at a Voltage of 34.5 kV Vorlens, to 
the point of attachment to the 
consumer's wiring and include primary, 
secondary, and service facilities. 

These calculations shail be based on 
data provided in th in the » purchaser's annua) 
calculating these ra ratios, BPA ‘BPA shall use 


data pertaining to the purchaser's entire 
electric utility system within the region. 


Results of the calculations shal} not be 


rounded. : 
Customers who have not provided 
BPA with all four requisite pieces of 
annual data {see a.{1) and a.{2) above) 
by June 30 of each year shall be 
declared ineligible for the LDD effective 


with the June billing period for that year. 
BPA shall extend a customer’s eligibility 
from the previous year through the June 
billing period of the following year and 
shall make any necessary retroactive 


ajustments once the new data have been 


aa If no data have been 
ved by December 31 for the 


previous calendar year, BPA shall 
assume that the utifity did not qualify 


for an LDD for that year. LDDs issued 

January 1 to June 30 shall be 
assumed to have been in error, and the 
utility shall be billed for any such 
discounts issued. 

Revisions to the data used to calculate 
the amount of the LDD may be made by 
the purchaser for a period of up to 2 
years from the first day to which the 
data apply. However, such revisions 


shall not apply to periods when the: ; 
due to to late data submission. 

b. — Criteria. To qualify for a 
discount, the must meet all 
six of the following eligibility criteria: 

(1) The purchaser must serve as an 
electric utility offering power for resale: 

(j The must agree to pass 


purchaser mus: 
the benefits of the discount through to. 
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the purchaser's consumers within the 
region served by BPA; 

(3} The purchaser's average retail rate 
for the reporting year must exceed the 
average Priority Firm Power rate in 
effect for the qualifying period by 10 
pe For Calendar Year {CY) 1991, 

the average Priority Firm Power rate 
shall be the average of the PF-99 
Preference rate for 9 months and the PF— 
91 Preference rate for 3 months, For CY 
1992, the average Priority Firm Power 
rate shall be the PF-91 Preference rate. 

(4) The purchaser's kilowatthour-to- 
investment ratio (Ratio 3.a(1}} must be 
less than 100; 

(5) The purchaser’s consumers- 
mile ratio {Ratio 3.a{2)) must be less 
than 12: and 

: (6) The purchaser must qualify for a 
discount based on the criteria in section 

. below. 
c. Discounts: The purchaser shail be 


awarded the greatest discount for which 
that purchaser qualifies. The discounts 
and the quatifying criteria for those 
discounts are listed below. 

(1) Three percent, for any purchaser 
for whom: 

{a ) The kilowatthour-to-investment 
ratio is equal to or greater than 25 but 
less than 35; or 

(b) The consumers-per-mile ratio is 
equal to or greater than 5 but less than 7. 

(2) Five percent, for any purchaser for 
whom, 

(a) The kilowatthour-to-investment 
ratio is equal to or greater than 15 but 
less than 25; or 

(b) The consumers-per-mile ratio is 
equal to or greater than 3 but less than 5, 

(3) Seven percent, for any purchaser 
for whom: 

{a) The kilowatthour-to-investment 
ratio is less than 15; or : Ye 

(b] The consumers-per-mile ratio is 
less than 3. 

4. {rrigation Discount—a. Basic 
Irrigation Discount Principles. A 
discount of 4.6 mills per kilowatthour 

shall be applied to the charges for 
qualifiying irrigation energy purchased 
under the Priority Firm Power and New 
Resource Firm Power rate schedules, 
during the billing months of April 
through October. This discount shall be 
applied subsequent to calculation of the 
LOD, if applicable. Any energy on which 
the irrigation discount is claimed shall 
be metered separately by the Purchaser, 
and used exclusively for agricultural 
irrigation or drainage pumping. 

b. Qualifying Energy Purchases. The 


qualifying irrigation energy shall be 


determined as follows: 


(1} All irrigation energy must be used 


exclusively for the purpose of irrigation 


and drainage pumping on agricultural 
\and and be measured at the end-use 


irrigation customer's meter, The 
——— shall apply to the measured 
energy sales at the end-use. 

{2) Energy aidject to the di lecosnt 
must be purchased d. 
months of April through October, 

(3) Purchasers of exchange ene: 
under the Residential Purchase and nd Sale 
Agreement {RPSA) are eligible for the 
irrigation discount for the portion of 
their irrigation sales qualifying for the. 
exchange under the RPSA contracts. 
However, if the also 
purchases energy from BPA for general 
requirements, and receives an irrigation 
discount on those purchases, a second 
irrigation discount will not be applied to 
that energy through the RPSA exchange. 
Therefore, the irrigation discount will 
not be applied to any poriton of the 
purchaser's irrigation sales qualifying 
for the RPSA exchange that receives the 
discount as a general requirements 
purchase. 

(4) General requirements customers 
are eligible for an irrigation discount for 


a poriton of their irrigation sales equal 


to the share of their total sales served by 


BPA firm purchases (i.e., total irrigation 
and drainage pumping sales muitiplied 
by BPA billing energy for Priority Firm 
or New Resources firm purchases 
divided by the tota) firm utility system 
requirements for the billing month). 


c. {nitial Reporting Requirements. 
Requests for the irrigation Discount 
must include the following information: 

(1) to receive an irrigation discount, a 
purchaser must file a request for the 
discount with its local BPA Area or 
District office by April 1 each year. 

(2) In the request, the purchaser must 
certify that the irrigation energy is sold 
exclusively for use in irrigation end 
drainage pumping on agricultural 
anid that the discs discount is passed, ints 
entirety, to the irrigation consumer, 
regardless of hides the utility has 
raised its rates. BPA retains the right to 
verify, in a manner satisfactory to the 
Administrator, that the discounted 
energy is used for the sole benefit of the 
purchaser's irrigation load. 

ad. Annua) Reporting Requirements. 


Purchasers shall submit an ann 


irrigation report to their local BPA Area 
or District office in order to receive the 
irrigation discount. Purchasers are 
required to report information related to 
monthly irrigation energy sales. Ifa 
utility does not read its irrigation meters 
monthly, the utility must estimate its 
monthly irrigation sales. These 
estimates shall be reviewed by BPA 
area and/or district offices. Purchasers 
must read their meters within $ working 
days of the beginning and ending of the 
irrigation discount period (April- 
October). In order to qualify for the 


seit 
discount, the purchaser must submit all 
data to BPA by December 31 of 

calendar year in which the ae, 
occurred. Irrigation reports to BPA shail 
include the following monthly 
information for the reporting period: 

(1) Utility name and period for which 
the report is being made; 

(2) Total irrigation sales and total 
qualifying irrigation energy sales {in 
kilowatthours) by month: 

3 total qualifying irrigation sales {in 
kilowatthours} by month under 400 
housepower, for exchanging utilities: 

(4) total utility firm system 
requirements for other than full 
requirement customers by month {in 
kilowatthours); 

(5) Total energy purchased from BPA 
under the Priority Firm or New Resource 
rate by month in kilowatthours; and 

{6} The Purchaser shall list each 
irrigation and drainage account number 
in its annual report and whether each 
irrigation consumer is billed monthly, 
bimonthly, or seasonally. If the 
Purchaser is an utility, the 
Purchaser shall also identify the size {in 
horsepower) of the connected load for 
each active account. A utility may 


submit monthly reports, if it chooses. in 
that case, the active list of accounts 


should be included in the )ast monthly 
5, Goincidental Billing. Purchasers of 


Priority Firm Power and New Resource 
Firm Power shall be billed on a 
noncoincidental demand basis for 
power purchased at each point of 
delivery under the applicable rate 
schedule{s) unless the power sales 
contract specifically provides for 
coincidental demand billing among 
particular points of delivery. For the 
purpose of these rate schedules and 
GRSPs, the purchaser's noncoincidenta) 
demand is the sum of the highest hourly 
peak demands during the billing month 
for each of the purchaser's points of 
delivery. The purchaser's coincidental 
demand is the highest demand for the 
billing month calculated by summing, for 
each hour of every day, the purchaser's 

lemands for power purchased under the 
applicable rate schedule at all 
coincidentally billed points of delivery. 
See the Special Provisions Exhibits of 
the Power Sales ae CCPE E17. 


6. Conservation 


Conservation Surcharge home Oeil be: applied 


monthly and shall equal 10 percent of 
the customer's total monthly charge for 


a)) power purchased under each rate 
schedule subject to the surcharge. The 


PR, CR, and NR rate schedules are 


subject to the conservation Surcharge. if 
only a portion of the customer's service 
area is subject to the surcharge, then the 
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amount of the surcharge shall equal 10 
percent of the total charge for all power 
purchases multiplied by: (a) The portion 
of the customer's total retail load that is 
subject to the surcharge, divided by (b) 
the customer's total retail load. 

D. Billing-Related Definitions—1. 
Peak Period. The Peak Period includes 
the hours from 7 a.m. through 10 p.m. on 
any day Monday through Saturday 
inclusive. There are no exceptions to 
this definition; that is, it does not matter 
whether the day is a normal working 
day or a holiday. Any charges based on 
Peak Period hours shall be computed 
starting with the 8 a.m. meter reading 
since this reading applies to the 7 
o'clock hour (7 a.m. to 8 a.m.). The 10 
p.m. meter reading (for the 9 p.m. to 10 
p.m. period) is the last meter reading of 
the day applicable to the Peak Period. 

2. Offpeak Period. The Offpeak Period 
includes all hours which do not occur 
during the Peak Period. Thus, the 
Offpeak Period consists of the hours 
from 10 p.m. to 7 a.m., Monday through 
Saturday and all hours on Sunday. 


Section IV. Other Definitions 


A. Computed Requirements 
Purchasers—1. Designation as a 
Computed Requirements Purchaser. A 
purchaser shall be designated as a 
computed requirements purchaser if it is 
so designated pursuant to the provisions 
of its power sales contract. 

When a purchaser operates two or 
more separate systems, only those 
systems designated by BPA will be 
covered by this section. 

2. Purpose of the Computed 
Requirements Designation. Use of the 
computed requirements designation is 
intended to assure that each purchaser 
who purchases power from BPA to 
supplement its own firm resources will 
purchase amounts of firm capacity and 
firm energy substantially equal to that 
which the purchaser would otherwise 
have to provide on the basis of normal 
and prudent operations. 

The amount of capacity and energy 
required for normal and prudent 
operations shall be determined pursuant 
to the purchaser's power sales contract. 

B. Definitions Relating to Nonfirm 
Energy Decremental Cost. Unless 
otherwise specified in a contractual 
arrangement, decremental cost as 
applied to Nonfirm Energy transactions 
shall be defined as: 

1. All identifiable costs (expressed in 
mills per kilowatthour) associated with 
the use of a displaceable thermal 
resource or end-user load with alternate 
fuel source to serve a purchaser's load 
that the purchaser is able to avoid by 
purchasing power from BPA, rather than 


generating the power itself or using an 
alternate fuel source; or 

2. All identifiable costs (expressed in 
mills per kilowatthour) to serve the load 
of a displaceable purchase or energy 
that the purchaser is able to avoid by 
choosing not to make the alternate 
energy purchase. 

All identifiable costs as used in the 
above definition may be reduced to 
reflect costs of purchasing BPA energy 
such as transmission costs, losses, or 
loopflow constraints that are agreed to 
by BPA and the purchaser. 

C. NF Rate CAP—1. Application of the 
NF Rate Cap. The NF Rate Cap defines 
the maximum nonfirm energy price for 


. general application. At no time shall the 
total price for nonfirm energy, including — 


any applicable service charges or rate 
adjustment, sold under any applicable 
rate schedule exceed the NF Rate Cap. 
The level of the NF Rate Cap is based 
on formula tied to BPA’s system cost 
and California fuel costs. The NF Rate 
Cap applies to all sales of nonfirm 
energy under any applicable rate 
schedule for a 12-year period beginning 
October 1, 1987. 

2. Monthly Notification of the NF Rate 
Cap. Prior to the beginning of a calendar 
month BPA shall perform the 
calculations contained in section IV.C.3 
of these GRSPs to determine the 
effective NF Rate Cap for that calendar 
month. BPA is obligated to provide 
advance notification of the NF Rate Cap 
level to purchasers of nonfirm energy. 
BPA may waive this requirement only if 
BPA does not intend to offer nonfirm 
Energy at prices above BPA’s Average 
System Cost (BASC) at any time during 
a month. The notification will be given 
at least 10 calendar days prior to the 
first day of any calendar month in which 
the NF Rate Cap applies. BPA shall also 
maintain, on file for public review, a 
record of the NF Rate Cap by month 
throughout the period the cap is in 
effect. 

3. NF Rate Cap Formula. The NF Rate 
Cap shall be qual to the greater of the 
following: 

a. BASC; or 

b. BASC +.30(DEC—BASC) 

Where: 

BASC=BPA’'s average system cost, 
determined by dividing BPA’s total 
system costs by BPA's total system sales. 
For this rate period BASC has been 
determined to be 25.8 mills per 
kilowatthour. 

DEC=the Decremental Fuel Cost as 
determined in accordance with section 
IV.C.5 of these GRSPs 


4. Determination of BASC. For 
purposes of determining BASC, the 
following definition shall apply: 
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a. BPA’s total system costs shall be 
the sum of all BPA’s costs forecasted in 
each general rate case for the applicable 
rate period, including total transmission 
costs. Federal base system costs, new 
resource costs, exchange resource costs, 
and other costs not specifically 
allocated to a rate pool, such as section 
7(g) costs. : 

b. BPA’s total annual system sales 
shall be the sum of all BPA’s system firm 
and nonfirm sales forecasted each 
general rate case for the applicable test 
period. 

BASC shall be redetermined in each 
subsequent general rate case according 
to the above formula and will be in 
effect for the entire rate period over 
which the rates are in effect. 

5. Determination of Decremental Fuel 
Cosl. The Decremental Fuel Cost shall 
be determined monthly by BPA. For 
purposes of calculating the NF Rate Cap, 
a weighted average of gas and 
petroleum prices for California will be 
used for approximately decremental fuel 
costs. The monthly decremental fuel 
cost shall be: 

a. The sum of: 

(1) The average California price for 
gas determined by multiplying the 
monthly gas use (WGU) developed 
pursuant to section IV.C.La times the 
monthly California gas price (MGP) 
determined pursuant to section IV.C.6 
rounded to the nearest tenth of a mill; 
and 

(2) The average California price for 
petroleum determined by multiplying the 
monthly petroleum use (WOU) 
developed pursuant to section IV.C.8.b 
times the monthly California petroleum 
price (MOP) determined pursuant to 
section IV.C.7 rounded to the nearest 
tenth of a mill. 

b. Divided by the sum of the WGU 
and WOU developed in sections 
IV.C.8.a and b, respectively, rounded to 
the nearest tenth of a mill. ; 

6. California Gas Price 

The MGP for purposes of calculating 
the decremental cost component of the 
rate cap shall based on the following 
formula: 


AOP*HOP 


Where: 

AGP=The average gas price for California 
electric utility plants expressed in cents 
per million Btu as reported in the most 
recent monthly issue of Electric Power 
Monthly {EPM) published by the Energy 
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Information Administration {EIA}, U.S. 

of Energy. Prices shall be 
rounded to the nearest one-tenth of a 
cent. 

HGP= The historical relationship between 

gas prices in the effective month of the 
NF Rate Cap (month t) and the month in 
which the gas prices are reported in EPM 
(month r) using the following procedures: 

a. Summing all California gas prices, 
expressed in the nearest one-tenth of a 
cent per million Btu, reported in EPM for 
month for the years beginning with 
calendar year 1982 up to and including 
the prior calendar year. The sum of the 
historical monthly California gas prices 
shall be divided by the number of years 
for which MGPs were reported and 
rounded to the nearest one-tenth of a 
cent. 

b. Summing all California gas prices, 
expressed in the nearest one-tenth oi a 
cent per million Btu, reported in EPM for 
month r for the years beginning with 
calendar year 1982 up to and including 
the prior calendar year. The sum of the 
historical monthly California gas prices 
shall be divided by the number of years 
for which MGPs were reported and 
rounded to the nearest one-tenth of a 
cent. ‘ 

c. Dividing the average monthly 
California gas price in a above, by the 
average monthly California gas price in 
b above, and rounding to the nearest 
‘one-tenth, or three significant places. 

10= The factor for converting gas 
prices states in cents per million Btu to 
mills per kWh. The factor assumes a 
heat rate of 10,000 Btu per kilowatthour. 

7. California Petroleum Price. The 
MOP for purposes of calculating the 
decremental cost component of the rate 
cap shall based on the following 


formula: 


AOP*HOP 
10 


MOP = 


Where: 

AOP= The last available average oil price 
for California electric utility plants 
expresed in cents per million Btu 
reported in EPM published by the ELA, 
U.S. Department of Energy. Prices shall 
be rounded to the nearest one-tenth of a 
cent. 

HOP=The historical relationship between 
petroleum prices in the effective month 
of the NF Rate Cap (month t) and the last 
month in which the petroleum prices are 
reported in EPM (month r) using the 
following procedures: 

a. Summing all California petroleum 

prices, expressed in the nearest one- 
tenth of a cent per million Btu, reported 


in EPM for month t for the years 
beginning with calendar year 1982 up to 
and including the prior calendar year. 
The sum of the historical monthly 
California petroleum prices shall be 
divided by the number of years for 
which monthly petroleum prices were 
reported and rounded to the nearest 
one-tenth of a cent. 

b. Summing all California petroleum 
prices, expressed in the nearest one- 
tenth of a cent per million Btu, reported 
in EPM for month t for the years 
beginning with calendar year 1982 up to 
and including the prior calendar year. 
The sum of the historical monthly 
California petroleum prices shall be 
divided by the number of years for 
which monthly petroleum prices were 
reported and rounded to the nearest 
one-tenth of a cent. 

c. Dividing the average monthly 
California petroleum price in a. above, 
by the average monthly California 
petroleum price in b. above, and 
rounding to the nearest one-tenth of a 
percent, or three significant places. 

10=The factor for converting 
petroleum prices stated in cents per 
million Btu to mills per kWh. The factor 
assumes a heat rate of 10,000 Btu per 
kilowatthour. 

8. Weighting Factors. For purposes of 
determining California fuel prices for the 
month, gas and petroleum prices will be 
weighted based on California’s 
historical use of these two alternative 
fuels. 

a. Historical Gas Use in California. 
The following formula shall-be used to 
determine the weighting factor for gas 
prices (WGU). 

WGU=CGU*HGU. 
Where: 

CGU=the monthly net gas-fired 
generation, expressed in gigawatihours, 
for California in the most recent monthly 
issue of EPM published by the EIA, U.S. 
Department of Energy. 

HGU= The historical relationship between 
gas consumptions in the effective month 
of the NF Rate Cap (month t) and the 
month for which gas consumption is 
reported in EPM {month r) using the 
following procedures: 

(1) Summing the reported net-gas fired 
generation for California, expressed in 
gigawatthours, from EPM for month t for 
the years beginning with calendar year 
1982 up to and including the prior 
calendar year. The sum of California's 
historical monthly consumption shall be 
divided by the number of years for 
which gas consumption was reported 
and rounded to the nearest 
gigawatthour. 

(2) Summing the reported net gas-fired 
generation for California, expressed in 
gigawatthours, from EPM for month r for 
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the years beginning with calendar year 
1982 up to and including the prior 
calendar year. The sum of California's 
historical monthly consumption shall be 
divided by the number of years for 
which gas consumption was reported 
and rounded to the nearest 
gigawatthour. 

(3) Dividing the average consumption 
of gas in California for the month t as 
determined in (1) above by the average 
consumption of gas for the month r as 
determined in (2} above and rounding to 
the nearest one-tenth, or three 
significant places. 

b. Historical Petroleum Use in 
California. The following formula shall 
be used to determine the weighting 
factor for petroleum prices (WOU): 
WOU =COU*HOU. 

re: 

COU =The monthly net petroleum-fired 
generation, expressed in gigawatthours, 
in California in the most recent monthly 
issue of EPM published by the EIA, U.S. 
Department of Energy. 

HOU = The historical relationship between 
petroleum consumptions in the effective 
month of the NF Rate Cap (month t) and 
the month for which petroleum 
consumption is reported in EPM {month 
r) using the following procedures: 


(1) Summing the reported net- 
petroleum generation for California, 
expressed in gigawatthours, from EPM 
for month t for the years beginning with 
calendar year 1982 up to and including 
the prior calendar year. The sum of 
California's historical monthly 
consumption shall be divided by the 
number of years for which petroleum 
consumption was reported and rounded 
to the nearest gigawatthour. 

(2) Summing the reported net- 
petroleum generation for California, 
expressed in gigawatthours, from EPM 
for month for the years beginning with 
calendar year 1982 up to and including 
the prior calendar year. The sum of 
California's hisotircal monthly 
consumption shall be divided by the 
number of years for which petroleum 
consumption was reported and rounded 
to the nearest gigawatthour. 

(3) Dividing the average consumption 
of petroleum in California for the month 
t as determined in (1) above by the 
average consumption of petroleum for 
the month or as determined in (2) above 
and rounding to the nearest one-tenth, 
or three significant places. 

D. Determination of BPA’s Average 
System Cost. For purposes of 
determining BASC, the following 
definition shall apply: 

1. BPA’s total system costs shall be 
the sum of all BPA's costs forecasted in 
each general rate case for the applicable 





4814 


rate period, including total transmission 
costs, Federal base system costs, new 
resource costs, exchange resource 
costs, and other costs not specifically 
allocated to a rate pool, such as section 
7(g) costs, 

2. BPA's total annual system sales 
shall be the sum of all BPA's system firm 
and nonfirm sales forecasted in each 
general rate case for the applicable test 
period. 

BASC shall be redetermined in each 
subsequent general rate case according 
to the above formula and will be in 
effect for the entire rate period over 
which the rates in effect. 


Section V. Application of Rates Under 
Special Circumstances 


A. Energy Supplied for Emergency 
Use. A purchaser taking Priority Firm or 
New Resource Firm Power shall pay in 
accordance with the Nonfirm Energy 
rate schedule, NF-91, and Emergency 
Capacity rate schedule, CE-91, for any 
electric energy or capacity which has 
been supplied; 

1. For use during an emergency on the 
purchaser's system, or 

2. Following an emergency to replace 
energy secured from sources other than 
BPA during such emergency. 

Mutual emergency assistancve may, 
however, be provided and payment 
therefore settled under exchange 
agreements. 

B. Construction, Test and Start-Up, 
and Station Service. Power for the 
purpose of construction, test and start- 
up, and station service shall be made 
available to eligible purchasers under 
the Priority Firm and New Resource 
Firm Power Rate Schedules. Such power 
must be used in the manner specified 
below: 

1. Power sold for construction is to be 
used in the construction of the project. 

2. Power sold for test and start-up 
may be used prior to commercial 
operation both to bring the project on 
line and to ensure that the project is 
working properly. 

3. Power sold for station service may 
be purchased at any time following 
commercial operation of the project. 
Station service power may be used for 
project start-up, project shut-down, 
normal plant operations, and operations 
during a plant shut-down period. 

C. Application of Rates During Initial 
Operation Period—Transitional 
Service—1. Eligibility for Transitional 
Service. For an initial operating period, 
as specified in the power sales contract, 
beginning with the commencement of 
operation of a new industrial plant, a 
major addition to an existing plant, or 
reactivation of an existing plant or 
important part thereof, BPA may agree 


to bill the purchaser in accordance with 


~ the provisions of this section. This 


section shall apply to both: 

a. DSIs having new, additional or 
reactivated plant facilities, and 

b. Utility purchasers serving industrial 
purchasers with power purchased from 
BPA. BPA will provide transitional 
service to utilities for only those 
industrial loads for which the demand 
can be separately metered by the utility 
and recorded on a daily basis. 

2. Calculation of the Daily Demand. If 
the purchaser requests billing on a Daily 
Demand basis pursuant to its power 
sales contract and if BPA agrees to such 
billing, the billing demand for the billing 
month shall be the average of the Daily 
Demands as adjusted for power factor. 

Demand for each day shall be defined 
as 100 percent of the Measured Demand 
for the day (regardless of whether such 
Measured Demand occurs during the 
Peak Period or the Offpeak Period). 

3. Billing for Transitional Service. 
Utilities receiving transitional service 
shall provide BPA with Daily Demand 
information for the industrial consumer 
for whom transitional service is 
provided. To compute the power bill for 
the point of delivery which includes the 
load being served with transitional 
service, BPA shall, at its discretion, 
either: 

a. Determine the demand for the 
pertinent point of delivery without the 
industrial load and then add.the average 
daily demand for such industrial load; or 

b. Bill the entire point of delivery on a 
daily demand basis. 

Daily demand billing shall not affect 
the level fo any curtailment charge or 
energy charge assessed by BPA. 

D. Changes in a DSI’s BPA Operating 
Level. If a DSI requests a waiver 
regarding the notice requirements 
specified in the DSI’s power sales 
contract for a voluntary change in its 
BPA Operating Level, and if BPA does 
not grant the waiver, or if the DSI fails 
to give notice of such a change and does 
not request a wiaver, the DSI shall be 
billed as if no notice has been provided 
until such time as the number of days in 
the notice period have passed. If, 
however, BPA agrees to waive the 
notice requirement, the power bill shall 
reflect the requested changes as of the 
requested effective date specified in the 
notice or, at BPA’s discretion, a date of 
BPA's choosing within the notice period. 

E. Restriction of Deliveries. Deliveries 
of capacity or energy to any purchaser 
may be restricted when operation of the 
facilities used by BPA to serve such 
purchaser is: 

1. suspended, 

2. interrupted, 

3. interfered with, 
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4. curtailed, or 

5. restricted, by the occurrence of any 
condition described in the 
Uncontrollable Forces or Continuity of 
Service sections of the General Contract 
Provisions of the power sales contract. 


Section VI: Billing Information 


A. Determination of Estimated Billing 
Data. If the amounts of capacity, energy, 
or the 60-minute integrated demands for 
energy purchased from BPA must be 
estimated from data other than metered 
or scheduled quantities, historical 
patterns, and pertinent weather data, 
BPA and the purchaser will agree on 
billing data to be used in preparing the 
bill. If the parties cannot agree on 
estimated billing quantities, derived by 
any method, a determination binding on 
both parties shall be made in 
accordance with the arbitration 
provisions of the power sales contract. 

B. Load Shift and Outage Reports. 
Load shift and outage reports must be 
submitted to BPA within 4 days of the 
corresponding load shift or outage. 
Reports may be made by telephone, 
mail, or other electronic processes 
where available. If cusotmer reports are 
not received in a timely manner, BPA 
has the option to withhold load shift or 
outage credit. 

C. Billing for New Large Single Loads. 
Any BPA customer whose actual firm 
load includes one or more New Large 
Single Loads (NLSL) shall be billed for 
the NLSL{s) at the New Resource Firm 
Power Rate. The power requirements 
associated with the NLSL shall be 
established in a manner consistent with 
the provisions of this section. 

The purchaser shall warrant to BPA 
that NLSLs are separately metered. The 
metering must include provisions for 
determining: 

1. The NLSL demand during BPA's 
diurnal capacity billing periods, 

2. The NLSL energy during BPA’s 
energy billing periods, and 

3. The NLSL reactive energy for the 
billing month. 

The design for the metering equipment 
for the NLSL must be approved by BPA. 
Testing and inspections of such metering 
installations shall be as provided in the 
General Contract Provisions. 

On a monthly basis, each purchaser of 
New Resource Firm Power shall report 
to BPA the quantity of power used by 
the NLSL during the purchaser's billing 
period. Data provided to BPA by the 
purchaser must be submitted to BPA 
within 2 normal working days of the 
date the purchaser read the meters. BPA ~ 
may elect to adjust the NLSL data for 
losses from the point of metering to the 
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closest BPA point of delivery for the 
purchaser. 

D. Determination of Measured 
Demand. 1. For points of delivery with 
fully operational metering under the 
Revenue Metering System (RMS), 
demand shall be measured form 0000 
hours on the first day of the billing 
period through 2400 hours on the last 
day of the billing period. 

2. For points of delivery that do not 
have RMS metering, demand shall be 
measured from 0000 hours on the first 
complete (24 hour) day of the available 
metering data through 2400 hours on the 
last complete day of the available 
metering data. Billing demand will be 
determined from the period of available 
metering data that most closely matches 
the official billing period of the 
customer. 

E. Determination of Measured Energy. 
1. For points of delivery with fully 
operational metering under RMS, energy 
shall be measured from 0000 hours on 


the first day of the billing period through - 


2400 hours on the last day of the billing 
period. 

2. For points of delivery that do not 
have RMS metering, measured energy 
shall be the quantiy of usage recorded 
on the meter between the meter 
readings. 

F. Billing Month. Meters normally will 
_ be read and bills computed at intervals 
of 1 month. A month is defined as the 
interval between scheduled meter- 
reading dates. The billing month will not 
exceed 31 days in any case. While it 
may be necessary to read meters on.a 
day other than the scheduled meter- 
reading date, for determination of billing 
damand, the billing month will cease at 
2400 hours of the last scheduled meter- 
reading date. Schedules will be pre- 
determined. The customer must give 30 
days notice to request a change to the 
schedule. 

G. Payment of Bills. Bills for power 
shall be rendered monthly by BPA. 
Failure to receive a bill shall not release 
the purchaser from liability for payment. 
Bills for amounts due BPA of $50,000 or 
more must be paid by direct wire 
transfer; customers who expect that 
their average monthly bill will not 
exceed $50,000 and who expect special 
difficulties in meeting this requirement 
may request, and BPA may approve, an 
exemption from this requirement. Bills 
for amounts due BPA under $50,000 may 
be paid by direct wire transfer or mailed 
to the Bonneville Power.Administration, 
P.O. Box 6040, Portland, Oregon 97228- 
6040, or to another location as directed 
by BPA. The procedures to be followed 
in making direct wire transfers will be 
provided by the Office of Financial 
Management and updated as necessary. 


1. Computation of Bills. Demand and 
energy billings for power purchased 
under each rate schedule shall be 
rounded to whole dollar amounts, by 
eliminating any amount which is less 
than 50 cents and increasing any 
amount from 50 cents through 99 cents 
to the next higher dollar. 

2. Estimated Bills. At its option, BPA 
may elect to render an estimated bill for 
that month to be followed at a 
subsequent billing date by a final bill. 
Such estimated bill shall have the 
validity of and be subject to the same 
payment provisions as a final bill. 

3. Due Date. Bills shall be due by 
close of business on the 20th day after 
the date of the bill (due date). This 
requirement holds also for revised bills 
(see section 6 below). Should the 20th 
day be a Saturday, Sunday, or holiday 
(as celebrated by the purchaser), the due 
date shall be the next following business 
day. 

4. Late Payment. Bills not paid in full 
on or before close of business on the due 
date shall be subject to a penalty charge 
of $25. In addition, an interest charge of 
one/twentieth percent (0.05 percenij 
shall be applied each day to the sum of 
the unpaid amount and the penalty 
charge. This interest charge shall be 
assessed on a daily basis until such time 
as the unpaid amount and penalty 
charge are paid in full. 

Remittances received by mail will be 
accepted without assessment of the 
charges referred to in the preceding 
paragraph provided the postmark 
indicates the payment was mailed on or 
before the due date. Whenever a power 
bill or a portion thereof remains unpaid 
subsequent to the due date and after 
giving 30 days’ advance notice in 
writing, BPA may cancel the contract for 
service to the purchaser. However, such 
cancellation shall not affect the 
purchaser’s liability for any charges 
accrued prior thereto under such - 
contract. 

5. Disputed Billings. In the event of a 
disputed billing, full payment shall be 
rendered to BPA and the disputed 
amount noted. Disputed amounts are 
subject to the late payment provisions 
specified above. BPA shall separately 
account for the disputed amount. If it is 
determined that the purchaser is entitled 
to the disputed amount, BPA shall 
refund the disputed amount with 
interest, as determined by BPA's Office 
of Financial Management. 

BPA retains the right to verfiy, in a 
manner satisfactory to the 
Administrator, all data submitted to 
BPA for use in the calculation of BPA’s 
rates and corresponding rate 
adjustments. BPA also retains the right 
to deny eligibility for any BPA rate or 
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corresponding rate adjustment until all 
submitted data have been accepted by 
BPA as complete, accurate and 
appropriate for the rate or adjustment 
under consideration. 

6. Revised Bills. As necessary, BPA 
may render a revised bill. 

a. If the amount of the revised bill is 
less than or equal to the amount of the 
original bill, the revised bill shall 
replace all previous bills issued by BPA 
that pertain to the specified customer for 
the specified billing period and the 
revised bill shall have the same date as 
the replaced bill. 

b. If a revision causes an additional 
amount to be due BPA or the specified 
customer beyond the amount of the 
original bill, a revised bill will be issued 
for the difference and the date of the 
revised bill shall be its date of issue. 

Issued in Portland, Oregon, on January 25, 
1991. 

Steven G. Hickok, 

Acting Administrator. 

[FR Doc. 91-2679 Filed 2-5-91; 8:45 am] 
BILLING CODE 6450-01-M 


Energy Information Administration 


Agency Information Collections Under 
Preview by the Office of Management 
and Budget 


AGENCY: Energy Information 
Administration, DOE. 


ACTION: Notice of requests submitted for 
review by the Office of Management 
and Budget. 


suMMaRy: The Energy Information 
Administration (EIA) has submitted the 
energy information collection(s) listed at 
the end of this notice to the Office of 
Management and Budget (OMB) for 
review under provisions of the 
Paperwork Reduction Act (Pub. L. 96- 
511, 44 U.S.C. 3501 et seq.). The listing 
does not include collections of 
information contained in new or revised 
regulations which are to be submitted 
under section 3504(h) of the Paperwork 
Reduction Act, nor management and 
procurement assistance requirements 
collected by the Department of Energy 
(DOE). 

Each entry contains the following 
information: (1) The sponsor of the 
collection (the DOE component or 
Federal Energy Regulatory Commission 
(FERC); (2) Collection number(s); (3) 
Current OMB docket number (if 
applicable); (4) Collection title; (5) Type 
of request, e.g., new, revision, extension, 
or reinstatement; (6) Frequency of 
collection; (7) Response obligation, i.e., 
mandatory, voluntary, or required to 





obtain or retain benefit; (8) Affected 
public; (9) An estimate of the number of 
respondents per report period; (10) An 
estimate of the number of responses per 
respondent annually; (11) An estimate of 
the average hours per response; (12) The 
estimated total annual respondent 
burden; and (13) A brief abstract 
describing the proposed collection and 
the respondents. 


DATES: Comments must be filed by 
March 8, 1991. If you anticipated that 
you will be submitting comments but 
find it difficult to do so within the time 
allowed by this notice, you should 
advise the OMB DOE Desk Officer listed 
below of your intention to do so as soon 
as possible. The Desk Officer may be 
telephoned at (202) 395-3084. (Also, 
please notify the EIA contact listed 
below.) 


ADDRESSES: Direct comments to the 
Department of Energy Desk Officer, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, 726 Jackson Place, NW., 
Washington, DC 20503. (Comments 
should also be addressed to the Office 
of Statistical Standards at the address 
below.) 


FOR FURTHER INFORMATION AND COPIES 
OF RELEVANT MATERIALS CONTACT: Jay 
Casselberry, Office of Statistical 
Standards, (EI-73), Forrestal Building, 
U.S. Department of Energy, Washington, 
DC 20585. Mr. Casselberry may be 
telephoned at (202) 586-2171. 
SUPPLEMENTARY INFORMATION: The 
energy information collection submitted 
to OMB for review was: 

1. Energy Information Administration. 

2. EIA-878. 

3. 1905-0181. 

4. Daily Motor Gasoline Price Survey. 

5. Resinstatement. 

6. Daily. 

7. Mandatory. 

8. Businesses or other for profit. 

9. 200 respondents. 

10. 250 responses. 

11. .0333 hours per response (2 
minutes). 

12. 1,667 hours. 

13. EIA-878, a daily telephone survey, 
will be used to collect information on 
the cash price of self-serve, unleaded 
regular gasoline on a daily basis. Data 
will be used by the EIA to monitor 
prices during the Middle East crisis. 
Respondents will be companies that 
own retail motor gasoline stations. 

Statutory Authority: Sec. ec Ba). 5(b), 13(b), 
and 52, Pub. L. 93-275, Federal Energy 
Administration Act of 1974, 15.U.S.C. 764{a), 
764(b), 772{b), and 790a. 


Issued in Washington, DC, January 1, 1991. 
Yvonne M. Bishop, 
Director, Statistical Standards, Energy 
Information Administration. 
[FR Doc. 91-2847 Filed 2-5-91; 6:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket Nos. ER91-223-000, et al.] 


illinois Power Co., et al.; Electric rate, 
Small Power Production, and 
Interiocking Directorate Filings 


January 28, 1991. 

Take notice that the following filings 
have been made with the Commission: 
1. Hiinois Power Co. 

[Docket No. ER91-223-000} 

Take notice that on January 22, 1991, 
Illinois Power Company (the 
“Company”) tendered for filing 
proposed changes in the following rate 
schedule: 

Rate Schedule FERC No. 116, 
applicable to the Minois Municipal 
Electric Agency. 

The Company is filing Amendment 
No. 2 to the Power Coordination 
Agreement between Illinois Power and 
Illinois Municipal Electric Agency 
(IMEA); an Agreement to Terminate 
between the Company and the City of 
Highland; and an Interim Operating 
Agreement between Illinois Power and 
IMEA. The three agreements do not 
provide for a rate increase to IMEA or 
the City of Highland. 

The Company with the concurrence of 
the IMEA and Highland requests that 
the Commission grant a waiver of its 
notice requirement pursuant to § 35.11 of 
the Commission's regulations and allow 
the filing to become effective on March 
1, 1991, without suspension to achieve 
the effective date requested by the 
Parties. 

Copies of this filing were served upon 
Illinois Municipal Electric Agency, the 
City of Highland and the Illinois 
Commerce Commission, Springfield, 
Illinois. 

Comment date: February 11, 1991, in 
accordance with Standard Paragraph E 
end of this notice. 


2. Monongahela Power Co. 
{Docket No. ER91-212-000] 


Take notice that on January 23, 1991, 
Monongahela Power Company tendered 
for filing a copy of a settlement 
agreement covering the rates filed in this 
docket and executed by the Harrison 
Rural Electrification Association, Inc. 


Federal Register / Vol. 56, No. 25 / Wednesday, February 6, 1991 / Notices 


Comment date: February 12, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Public Service Company of Colorado 
[Docket No. ER91-219-000} 


Take notice that on January 17, 1991, 
Public Service Company of Colorado 
(PSCC) tendered for filing a revised 
electric tariff for firm and non-firm 
transmission service to serve the United 
States Department of Energy Western 
Area Power Administration (WAPA). 
PSCC states that this tariff is designed 
to supersede the tariffs contained in 
FERC Electric Tariff Nos. 7 and 18. 

PSCC proposes an effective date of 
December 31, 1990. 

Comment date: February 11, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Peoples Electric Cooperative 
[Docket No. ER91-221-000} 


Take notice that People’s Electric 
Cooperative, on January 17, 1991, 
tendered for filing proposed changes in 
its FERC Rate Schedule No. 1. People’s 
proposes to amend appendix A of its 
Transmission Service Agreement with 
the Chickasaw Tribal Utility Authority 
(CTUA) to provide for an additional 
delivery point. This change reflects an 
agreement between the parties. 

Copies of the filing were served upon 
Chickasaw Tribal Utility Authority, 
Ada, Oklahoma, and the Oklahoma 
Corporation Commission. 

Comment date: February 11, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Northern Indiana Public Service Co. 


[Docket No. ER91-220-000} 


Take notice that on January 17, 1991, 
Northern Indiana Public Service 
Company (Northern Indiana) tendered 
for filing as initial rate schedules, 
Service Schedule L and Service 
Schedule M and tendered for filing as an 
amendment to its Rate Schedules, the 
Ninth Supplemental Agreement to the 
Interconnection Agreement with the 
Wabash Valley Power Association, Inc. 
(Wabash Valley). 

Service Schedule L—Provides for the 
supply of Intermediate-Term Capacity 
and Energy Northern Indiana to Wabash 
Valley; Service Schedule M—Provides 
for the Unit Peaking Capacity and 
Energy Northern Indiana to Wabash 
Valley. 

The proposed effective date of the 
service under Service Schedule L is 
January 1, 1990, the date from and after 
which Wabash Valley requested service 
thereunder. The proposed effective date 
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of service under Service Schedule M is 
January 1, 1992. 

Northern Indiana’s filing requests 
waiver of Commission requirements as 
may be required to permit the proposed 
rate schedule filings to become effective 
pursuant to a mutual agreement of the 
two parties. Wabash Valley concurs in 
Northern Indiana’s requests. 

Copies of this filing have been served 
upon Wabash Valley and the Indiana 
Utility Regulatory Commission. 

Comment date: February 11, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Cajun Electric Cooperative, Inc. 


[Docket No. EL91-14-000} 


Take notice that on January 18, 1991 
Cajun Electric Cooperative, Inc. (Cajun) 
tendered for filing a Petition for a 
Declaratory Order, pursuant to the 
Federal Power Act and Rule 207(a)(2) of 
the Commission's Rules of Practice and 
Procedure. Cajun requests that the 
Commission terminate a controversy 
and remove alleged uncertainty by 
interpreting the terms of the 
Transmission Facilities Agreement 
under which Gulf States Utilities 
Company has agreed to pay a “Use Fee” 
to Mississippi Power Company, an 
affiliate of the Southern Company. 

Comment date: February 13, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Southwestern Electric Power Co. 
[Docket No. ER91-226-000] 


Take notice that on January 23, 1991, 
Southwestern Electric Power Company 
(SWEPCO) tendered for filing the Welsh 
Inventory Reduction Firm Sale 
Agreement, dated January 11, 1990, 
between SWEPCO and its sister 
operating electric utility subsidiaries of 
Central and South West Corporation, 
Public Service Company of Oklahoma, 
West Texas Utilities Company and 
Central Power and Light Company. The 
agreement provides for the sale by 
SWEPCO to its sister companies of 
energy generated at SWEPCO's Welsh 
Power Station. The purpose of the 
Agreement is to assist SWEPCO in 
managing its coal inventory at Welsh 
Power Station while at the same time 
making available to SWEPCO’s sister 
CSW Operating Companies firm daily 
energy at economical cost. 

SWEPCO requests waiver of the 
notice requirements in order that the 
Agreement may become effective as of 
January 22, 1991. 

Copies of the filing were served by 
SWEPCO upon the other parties to the 
Agreement and on the Louisiana Public 
Service Commission, the Arkansas 


Public Service Commission, the 
Oklahoma Corporation Commission and 
the Public Utility Commission of Texas. 

Comment date: February 12, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing date are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-2740 Filed 2-5-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 6801-003 Oregon] 


Farmers irrigation District; Availability 
of Environmental Assessment 


January 30, 1991. 

In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission's regulations, 18 CFR part 
380 (Order No. 486, 52 FR 47910), the 
Office of Hydropower Licensing (OHL) 
has reviewed the proposal for amending 
the exemption from licensing for the 
Farmers Irrigation District Hydroelectric 
Project No. 3. in Hood River County, 
Oregon. The amendment would provide 
for diversion of up to 25 cubic feet per 
second of additional water at three 
existing irrigation diversions into 
existing canals and pipelines for more 
efficient operation of the existing 
project. The staff.of OHL’s Division of 
Project Compliance and Administration 
has prepared an environmental 
assessment (EA) for the proposed 
action. In the EA, staff concludes that 
approval of the additional diversion of 
water will not constitute a major federal 
action significantly affecting the quality 
of the human environment. 

Copies of the EA are available for 
review in the Reference and Information 
Center, room 3308, of the Commission's 
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offices at 941 North Capitol Street, NE., 
Washington, DC 20426. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-2744 Filed 2-5-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP87-115-001, et al.] 


Tennessee Gas Pipeline Co., et al.; 
Natural Gas Certificate Filings 


January 28, 1991. 


Take notice that the following filings 
have been made with the Commission: 


1. Tennessee Gas Pipeline Co. 
[Docket No. CP87-115-001} 


Take notice that on January 17, 1991, 
Tennessee Gas Pipeline Company 
(Tennessee), P.O. Box 2511, Houston, 
Texas 77252, filed in Docket No. CP87- 
115-001 pursuant to section 7(c) of the 
Natural Gas Act a petition to amend the 
order of June 18, 1987, 39 FERC §61,337, 
issuing to Tennessee a blanket 
certificate of public convenience and 
necessity for certain transportation of 
natural gas pursuant to Order Nos. 436 
and 500. Tennessee states that the 
amendment requests herein would 
authorize Tennessee to assign its firm 
transportation entitlements on third- 
party pipelines to others, all as more 
fully set forth in the petition which is on 
file with the Commission and open to 
public inspection. 

Tennessee states that it would make 
its firm capacity rights on third-party 
pipelines available to shippers, on a 
form or interruptible basis, for a 
minimum term of one month, on an 
open-access, non-discriminatory basis. 
Tennessee states that valid requests for 
firm service would be scheduled on a 
first-come, first-served basis; provided, 
however, Tennessee would accord 
priority to firm shippers offering a higher 
price (up to the applicable maximum 
rate) for the same firm service. Valid 
requests for interruptible service would 
be scheduled according to price and 
service request date. Tennessee states 
that shippers who contract to use 
Tennessee’s capacity rights on third- 
party pipelines may not reassign those 
capacity rights to another party. 
Tennessee further states that its’ no-fee 
exchange agreements with third-party 
pipelines would not be made available 
under its brokering proposal. 

Tennessee proposes that the 
maximum rates for the capacity rights 
brokered on a firm basis be equivalent 
to the as-billed two-part rate or the 
system-wide load factor derivatives of 
the demand and commodity rates, 
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including take-or-pay surcharges, billed 
Tennessee by the third-party pipeline. 
Maximum rates for the capacity rights 
brokered on an interruptible basis 
would be set at a rate equivalent to the 
100 percent load factor derivative of the 
demand and commodity rates billed 
Tennessee by the third-party pipeline. 
Tennessee states that the minimum rate 
for capacity rights brokered on either a 
firm or interruptible basis would be 
equal to the commodity portion of the 
rates billed Tennessee by the third-party 
pipeline, or one cent if no commodity 
rate is applicable. Tennessee further 
states that any shipper utilizing 
Tennessee's firm capacity rights on 
third-party pipelines would reimburse 
Tennessee for any related charges 
imposed on Tennessee by the 
transporting pipeline, including, but not 
limited to, charges for imbalances, 
scheduling penalties, regulatory fees, 
unauthorized tenders or takes caused by 
shipper, surcharges and fuel. To the 
extent the transporting pipeline requires 
Tennessee to provide fuel in kind, the 
shipper would provide an equivalent 
quantity of fuel to Tennessee. 
Tennessee states that its proposal 


CP91-1012-000 
(01-24-91) 


CP91-1013-000 
(01-24-91) 


CP91-1014-000 
(01-24-91) 


CP91-1015-000 
(01-24-91) 


' Quantities are shown in MMBtu unless otherwise 


would provide LDC’s, end-users, 
marketers, and others with greater 
access to additional capacity through 
which they would be able to transport, 
on either a firm or interruptible basis, 
gas supplies obtainable through the spot 
market and other sources, rather than 
from Tennessee. Furthermore, 
elimination of the regulatory restrictions 
that limit the use of third-party pipeline 
capacity to the transportation of 
Tennessee's system supply should 
increase throughput on those pipelines 
as well as Tennessee's own system. 

Comment date: February 19, 1991, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 

2. Florida Gas Transmission Co. 
[Docket Nos. CP91-1012-000, CP91-1013-000, 
CP81-1014-000, CP91-1015-000] 

Take notice that Applicant filed in the 
respective dockets prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate pursuant to Section 7 of the 


otherwise indicated. 
2 an ST docket is shown, Web dat Coapereatan serce cab capentict tn & 


3. El Paso Natural Gas Co. 
[Docket No. CP91-1020-000} 


Take notice that on January 25, 1991, 
El Paso Natural Gas Company (El Paso), 
Post Office Box 1492, El Paso, Texas 
79978, filed in Docket No. CP91-1020-000 
a request pursuant to § 157.205 of the 
Commission's Regulations for 
authorization to provide transportation 
service on behalf of GasMark, Inc. 
(GasMark), under El Paso’s blanket 
certificate issued in Docket No. CP88- 
433-000, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 


El Paso requests authorization to 
transport, on an interruptible basis 
under El Paso’s Rate Schedule T-1, up to 
a maximum of 8,034 MMBtu of natural 
gas per day for GasMark from any point 
of interconnection existing from time to 
time on El Paso’s facilities, except those 
requiring transportation by others to 
provide service under the December 11, 
1990 transportation agreement between 
El Paso and GasMark, to delivery points 
located in Arizona. El] Paso anticipates 
transporting 4,120 MMBtu of natural gas 
on an average day and an annual 
volume of 1,503,800 MMBtu. 

El Paso states that the transportation 
of natural gas for GasMark commenced 
December 14, 1990, as reported in 


Federal Register / Vol. 56, No. 25 / Wednesday, February 6, 1991 / Notices 


Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.! 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by . 
Applicant and is summarized in the 
attached appendix. 


Applicant states that each of the 
proposed services would be provided 
under an executed transportation 
agreement, and that Applicant would 
charge the rates and abide by the terms 
and conditions of the referenced 
transportation rate schedules. 


Comment date: March 14, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


1 These prior notice requests are not 
consolidated. 


12-18-90, ITS- ..... 


12-14-90, ITS-1. 


Docket No. ST91-6306-000, for a 120-day 
period pursuant to § 284.223(a) of the 
Commission's Regulations and the 
blanket certificate issued to El-Paso in 
Docket No. CP88-433-000. 

Comment date: March 14, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


4. Panhandle Eastern Pipe Line Co. 
[Docket No. CP91-1017-000} 


Take notice that on January 24, 1941, 
Panhandle Eastern Pipe Line Company 
(Panhandle), P.O. Box 1642, Houston, 
Texas 77251-1642, filed in Docket No 
CP91—1017-000 a request pursuant to 
§ 157.205 of the Commission's 
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Regulations under the Natural Gas Act 
(18 CFR 157.205), for authorization to 
add an additional delivery point to its 
SG-1 sales service agreement with 
Dayton Power and Light Company 
(DP&L), under its blanket certificate 
issued in Docket No. CP83-83-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Panhandle requests authorization to 
add its Zionsville Seven Gate delivery 
meter, located at the interconnection of 
Panhandle and Truckline Gas Company 
in Grant County, Indiana, to DP&L’s 
sales service agreement. It is stated that 
the November 11, 1990, agreement has a 
primary term commencing November 1, 
1990 and continues through October 31, 
1993. It is also stated that Panhandle 
does not propose an increase in sales 
volumes, therefore at no time shall the 
aggregate volumes delivered on a single 


CP91-1021-000 
(1-25-91) 


CP91-1022-000 
(1-25-01) 


6. Mississippi River Transmission Corp. 
[Docket No. CP91-1019-000} 


Take notice that on January 24, 1991, 
Mississippi River Transmission 
Corporation (MRT), 9900 Clayton Road, 
St. Louis, Missouri 63124, filed in Docket 
No. CP91-1019-000 a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205), for authorization to 
add a delivery point to one of its 
existing firm sales customers, Arkansas 
Louisiana Gas Company (ALG), under 
its blanket certificate issued in Docket 
No. CP82-489-000 pursuant to section 7 
of the Natural Gas Act, all es more fully 
set forth in the request filed with the 
Commission and open to public 
inspection. 

MRT states that it provides firm sales 
service to ALG, a resale customer, at 
various delivery points under its Rate 
Schedule CD-1 and a service agreement 
effective December 19, 1986. MRT 
requests authorization to add a delivery 
point to ALG to serve customers in the 


day to the Glen Karn, Hollansburg and 
New Paris, and Zionsville, Seven Gate, 
delivery points exceed 1,475 Mcf. 

Comment date: March 14, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


5. Texas Gas Transmission Corp. and 
Tennessee Gas Pipeline Co. 


[Docket Nos. CP91-1021-000 and CP91-1022- 
000) 

Take notice that on January 25, 1991, 
Texas Gas Transmission Corporation, 
3800 Frederica Street, Owensboro, 
Kentucky 42301, and Tennessee Gas 
Pipeline Company, P.O. Box 2511, 
Houston, Texas 77252, (Applicants) filed 
in the above-referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.223 of the Commission’s 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of various shippers under 
the blanket certificates issued in Docket 


town of Alicia, Arkansas. It is stated 
that MRT currently provides service to 
ALG at Alicia through an emergency 
natural gas transaction authorized by 
part 284, subpart I of the Commission’s 
Regulations. It is also stated that the 
emergency natural gas transaction 
commenced on January 18, 1991 as a 
result of a leak in ALG’s existing service 
line to Alicia, which cannot be repaired 
economically. MRT states that it now 
proposes to render service to ALG on a 
permanent basis at the Alicia delivery 
point. 

MRT States that deliveries to ALG at 
the proposed deliver point will be used 
to service approximately 74 residential 
customers, 14 commercial customers 
and 2 industrial customers located in 
and around Alicia. MRT further states 
that the gas will be used primarily for 
domestic uses including heating, water 
heating and cooking as well as grain 
drying. It is stated that MRT would 
deliver an estimated 120 Mcf of natural 
gas on a peak day and an estimated 


No. CP88-686-000 and Docket No. CP87— 
115-000, respectively, pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the requests that 
are on file with the Commission and 
open to public inspection. 2 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of th 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix. 


Comment date: March 14, 1991, in 
accordance with Standard ore. G 
at the end of this notice. 


? These prior notice requests are not 


consolidated. 


10-10-90, fT, 
Interruptible. 


1-1-91, FT-A, 
Firm... 


8,052 Mcf of natural gas on an annual 
basis to the proposed delivery point. 

MRT states that its FERC Gas Tariff 
does not prohibit the addition of new 
delivery points and that it has sufficient 
capacity to accomplish the deliveries 
proposed herein: without detriment or 
disadvantage to its other customers. 
MRT states that it does not propose to 
increase or decrease the total daily and/ 
or annual quantities it is authorized to 
deliver to ALG pursuant to its 
preexisting service agreement. 

Comment date: March 14, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


7. Peach Ridge Pipeline Inc. 
[Docket Nos. CP91-971-000 and SA91-5-000] 
Take notice that on January 18, 1991, 
Peach Ridge Pipeline Inc (Peach Ridge), 
P.O. Box 42806, Houston, Texas 77042- 
2806, filed in Docket No. CP91-971-000 a 
petition under Rule 207 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.207) for a 
declaratory order determining that 





certain facilities owned and operated by 
Peach Ridge in West Texas are 
production and gathering facilities 
exempt from regulation by the 
Commission under section 1(b) of the 
Natural Gas Act (NGA). Alternatively, if 
the Commission determines that the 
facilities are transmission facilities, 
Peach Ridge seeks an adjustment 
authorization it to use, for service under 
section 311(a) of the NGPA, a rate for 
intrastate service that is on file with the 
Texas Railroad Commission (TRC), as 
well as a waiver of the requirements 
concerning the construction of intrastate 
pipelines used for section 311 service 
under § 284.11(b) and paragraphs 2 and 
4, respectively, of Appendices I and II of 
§ 157.206(d) of the Commission's 
Regulations, all as more fully set forth in 
the petition which is on file with the 
Commission and open to public 
inspection. 

Peach Ridge states that it was formed 
to construct and operate certain 
facilities located in Crockett County, 
Texas, for the purpose of delivering 
natural gas from the Ozona field area of 
Crockett County into natural gas 
transmission lines for subsequent 
transportation to market. 

The facilities of Peach Ridge consist of 
approximately 3.59 miles of 12%-inch 
pipeline extending from the tailgate of 
the Ozona Gas Processing Plant § to an 
interconnection with a 0.66 mile 10%- 
inch lateral that interconnects with the 
36-inch transmission line of Oasis Pipe 
Line Company (Oasis), an intrastate 
pipeline: the 10%4-inch latera); and an 
18.06 mile, 12%-inch.pipeline extending 
from the junction of the 10%-inch lateral 
and the 3.59 mile segment to an 
interconnection with the 16-inch 
{ransmission line of E) Paso Natura) Gas 
Company (E] Paso), an interstate 
pipeline, at the tailgate of the Apache 
Oil & Gas Midway Lane Plant. In 
addition to the interconnections with the 
transmission lines of Oasis and E) Paso, 
it is stated that production is attached to 
the Peach Ridge facility downstream of 
the Ozona Gas Processing Plant tailgate. 
Peach Ridge states that it presently 
contemp)ates that additional production 
will be connected along at least a 
portion of its length in the future. 
Additionally, Peach Ridge states that the 
operating pressure of the line is dictated 
by the operating pressure of the Ozona 
Processing Plant, and Peach Ridge does 


* It is stated that the plant is owned by three 
producers, Amax Oil & Gas Inc. (Amax), Kerr- 
McGee Corporation and Johnson & Lindley, Inc. and 
is operated by Amax. Each of the producers owns 
interests in the wells behind the plant. Peach Ridge 
states that it is a 100 percent subsidiary of Amax, 
the operator of the plant, but is not affiliated with 
the other two owners. 


not currently have installed or 
contemplate the addition of any 
compression facilities on the pipeline. 
According to Peach Ridge, it will receive 
gas at the Ozona Processing Plant 
tailgate at a pressure of approximately 
1,000 psi, not to exceed 1,025 psi.* At the 
operating pressure, Peach Ridge states 
that the capacity of its facilities is 
approximately 75,000 Mcf per day 
(Mcfd). 

Prior to the construction of its 
facilities, Peach Ridge states that the 
only outlets available to the producers 
whose production is processed at the 
Ozona Plant were a pipeline owned by 
Northern Natural Gas Company and a 
pipeline owned by Hanover Pipeline 
Company. It is stated that the Peach 
Ridge facilities were constructed to 
provide competition and additional 
flexibility regarding market outlets for 
the owners of the production behind the 
Ozona Plant and in the Ozona field 
area.® Peach Ridge states that 
construction of the facilities began in 
October 1990, and Peach Ridge 
commenced intrastate gas service on 
January 1, 1991. However, Peach Ridge 
submits that, through inadvertence, this 
gas may have moved into interstate 
commerce from December 21, 1990, 
through December 31, 1990. Commencing 
as of January 1, 1991, Peach Ridge 
assures that this gas is entirely 
consumed within the State of Texas. 
Peach Ridge states that it is 
investigating the destination of the 
movement of the gas prior to January 1, 
1991, in light of the uncertainty 
regarding Peach Ridge’s status. 

Gas is currently received by Peach 
Ridge at the interconnection of Amax’s 
Strawn gathering line with Peach 
Ridge's pipeline in section 8, Block QR, 
D&SE RR Co. Survey, A-5065, Crockett 
County, Texas, and delivered by Peach 
Ridge to Oasis in the same section for 
transmission and sale within the State 
of Texas. In connection with these 
activities, Peach Ridge states that it is 
regulated by the TRC as a gas utility, 
and has on file with the TRC a currently 
effective tariff governing the terms and 
conditions of the intrastate service 
performed by Peach Ridge. Peach Ridge 
states that it does not own or purchase 
any of the gas it gathers; rather, the gas 
is owned and produced by various 
parties, including its affiliate Amax, as 
well as unaffiliated third parties. 


“It is stated that the plant has five compressor 
units of 660 horsepower (hp) each and one 
compressor unit of 1200 hp, all of which are 
upstream of the plant. 

5 It is stated that approximately 375 wells are 
located behind the Ozona Plant and that Amax 
owns or controls approximately 75 percent of the 
production behind the plant. 
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Further, Peach Ridge states that all of 
the gas it gathers is deregulated either 
pursuant to the terms of the NGPA or 
the Wellhead Decontrol Act of 1989. 

Peach Ridge seeks to begin gathering 
gas for delivery to El Paso for 
transmission in interstate commerce 
commencing on or about February 1, 
1991. To eliminate any uncertainty 
regarding the jurisdictional status of 
these activities, Peach Ridge requests 
that the Commission expeditiously issue 
a declaratory order determining that the 
facilities owned and operated by Peach 
Ridge are nonjurisdictional gathering 
facilities. 

Peach Ridge states that its facilities 
fall squarely within the Commission’s 
standards for distinguishing gathering 
facilties from those engaged in 
transmission. It is stated that the 
Commission continues to use the 
primary function test set forth in 
Farmland Industries, Inc, 23 FERC 
{161,063 (1983), and modified in Amerada 
Hess Corp., 52 FERC {61,268 (1990), in 
determining whether a facility comes 
within the gathering exemption of the 
NGA. Under the primary function test, 
Peach Ridge states that its facilities are 
clearly gathering; the short length and 
small diameter of the facilities are 
typical of a gathering facility; the fact 
that the operating pressure is dictated 
by the plant’s pressure and that the gas 
is gathered (or future connections to 
producing wells are contemplated) along 
approximately the first four mile portion 
of the length of the line are also 
consistent with gathering; and the line is 
located solely within producing areas. 
and is owned and operated by a 
company that does not own or operate 
any jurisdictional or other transmission 
facilities. Peach Ridge states that the 
facts and circumstances of the 
operations of its facilities taken as a 
whole demonstrate that their primary 
function is to collect production and 
gather it for delivery to transmission 
pipelines. According to Peach Ridge, the 
Commission has recently found in 
Amerada Hess (Alabama-Tennessee 
Natural Gas Company, Docket No. 
CP90-804-000) that a facility of 
substantially similar size and location 
was a gathering facility. 

Alternatively, if the Commission 
denies the petition for declaratory order, 
Peach Ridge requests that the 
Commission grant it an adjustment to 
§ 284.123(b)(1)(ii) of the regulations to 
permit Peach Ridge to use its currently 
effective rates on file with the TRC as 
the fair and equitable rate for 
interruptible transportation service to be 
performed under section 311 on behalf 
of interstate pipelines or local 
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distribution companies. If its request for 
a declaratory order is denied, Peach 
Ridge also seeks a waiver of certain of 
the requirements of § 284.11{b} and 
157.206{d). Because certain 
environmental requirements, which do 
not apply to gathering facilities, apply to 
the construction and operation of 
transmission lines to be used for section 
311 service, Peach Ridge request waiver 
of the Commissions Regulations 
requiring notice of construction of 
intrastate pipelines to be used for 
section 311 service, § 284.11(b), and 
requiring contacts with certain 
governmental agencies, paragraphs 2 
and 4, respectively, of appendices I and 
Il of § 157.206(d). 
Peach Ridge states that 

§ 284.123(b)(1){ii) of the regulations 
provides that a pipeline with a presently 
effective tariff on file with the 
appropriate state regulatory agency may 
use that rate schedule for its section 311 
service so long as the service is . 
comparable. Peach Ridge further states 
that the Commission has found that, for 
this purpose, comparable service means 

itv-gate service. Peach Ridge states that 
it does not perform any city-gate 
service; however, it does perform 
existing intrastate service using a 
portion of the facilities Peach Ridge 
contemplates using to perform section 
311 service on behalf of interstate 
pipelines and loca} distribution 
companies. Further, Peach Ridge has on 
file with the TRC a currently effective 
tariff applicable to such interastate 
service which sets forth the rates Peach 
Ridge proposes to use for section 311 
service. Peach Ridge hereby seeks an 
adjustment of § 284.123[b){1){ii) to 
permit it to use the rates on file with the 
TRG under its existing intrastate tariff 
for contract # 001, as the fair and 
equitable rates for interruptible 


transportation service to be performed 
on behalf of interstate pipelines or locaf 


distribution companies through Peach 
Ridge Pipeline. 

Peach Ridge believes that the 
adjustment requested herein is justified 
since it will avoid dual regulation of 
Peach Ridge by the TRC and the 
Commission. Moreover, Peach Ridge 
submits that the TRC is already familiar 
with it and its intrastate services. 

Acco to Peach Ridge, these reasons 
have been the basis for the granting of 
previous staff adjustments and justifies 
the relief requested here. Peach Ridge 
states that a further inequity may occur 
if the adjustment is not granted because 
it will be required to seek approval of its 
rates at both the Commission and TRC 
while other intrastate pipelines are 


permitted to use the comparable service 
standard to justify their rates if the 
comparable service is a city-gate 
transportation service. It is stated that 
this potential inequity has been the 
basis for granting previous staff 
adjustments and justifies the relief 
requested here. 

If the requested staff adjustment is 
granted, Peach Ridge states that it will 
file and pursue an application for a cost- 
based determination by the TRC that the 
rates under its existing tariff for its 
service are just and reasonable. Peach 
Ridge further agrees that it will, within 
fifteen days after issuance of such an 
order by the TRC, file such order with 
the Commission. Finally, Peach Ridge 
states that it will use the rates found by 
the TRC to be just and reasonable and 
not in excess of cost-based rates as the 
maximum rates for its section 311 
interruptible service. 

As to its request for waiver, Peach 
Ridge states that the requirements of 
$§ 284.11{b) and 157.206{d) do not apply 
to gathering facilities and are not at 
issue if the Commission grants Peach 
Ridge’s petition. If the petition is denied, 
Peach Ridge states that good cause 
exists to grant the waiver. Peach Ridge 
states that it is a small company that 
has not previously engaged in section 
311 transportation, and which, at the 
time construction commenced, was 
unfamiliar with the requirements of 
these provisions. In addition, prior to 
initiating construction of the Peach 
Ridge line, Peach Ridge states that it 
voluntarily had performed an 
environmental assessment of the 
pipeline route. It is stated that this 
assessement, inter alia, considered the 
existence, ve/ non, along the route of 
endangered species and the presence of 
historic sites. Peach Ridge states that 
the assessment indicated no historic 
sites or endangered species were likely 
to be present on the route. It is further 
stated that the personnel in charge of 
construction confirmed that they did not 
encounter any historic sites or impact 
any endangered species. In addition, 
Peach states that it complied with 
the provisions of other generally 
applicable environmental laws. 

Comment date: February 19, 1991, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 


Standard Paragraphs 


F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date | file with the Federal Energy 
Regulatory Commission, 825 North 


Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18.CFR 385.211 and 385.214} 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission’s 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to rule 214 of 
the Commission’s Procedural! Rules (18 
CFR 385.214) a motion to intervene or 


notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 


Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as-an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 


Lois D. Cashell, 

Secretary. 

[FR Doc. 91-2747 Filed 2-5-91; 8:45 am] 
BILLING CODE 6717-01-# 


BEST COPY AVAILABLE 





[Docket No. RP91-49-001) 


Arkla Energy Resources, a Division of 
Arkia, inc.; Compliance Filing 
January 30, 1991. 

Take notice that on January 25, 1991, 
Arkla Energy Resources (“AER”), a 
division of Arkla, Inc., tendered for filing 
changes in its FERC Gas Tariff, Second 
Revised Volume No. 1 and First Revised 
Volume No. 1-A, incompliance with 
Ordering Paragraph (B) of the 
Commission’s January 10, 1991 Order 
(“Suspension Order’). The rate sheets 
pertain to an increase to AER’s 
commodity rates applicable to ail 
jurisdictional throughput on AER’s 
system, over the five-year period from 
February 1, 1991 through January 31, 
1996. As accepted by the Commission, 
AER's filing is to provide for the 
recovery of approximately $46.2 million 
in contract settlement costs, incurred in 
order to resolve disputed claims arising 
out of AER's alleged failure to take gas 
or to pay for gas not taken. 

The principal revision to the tariff 
sheets accepted by the Suspension 
Order is to separately state the 
volumetric charge in AER's commodity 
rates. AER’s filing also requests that the 
Commission delay the effective date of 
AER’s tariff changes to February 1, 1991. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NW., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before February 6, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this ° 
proceedng need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-2741 Filed 2-5-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP91-77-000] 


Boundary Gas, Inc.; Proposed 
Changes in FERC Gas Tariff 
January 30, 1991. 

Take notice that on January 28, 1991, 
Boundary Gas, Inc. (“Boundary”) 
tendered for filing a proposed change to 
its FERC Gas Tariff, First Revised 
Volume No. 1, First Revised Tariff Sheet 


No. 44 to supersede Original Tariff Sheet 
No. 44. The proposed change would 
increase revenues from jurisdictional 
sales and services by $43,369.00 based 
on the 12-month period ending October 
31, 1991, as adjusted. 

Boundary states that the purpose of 
this filing is to reflect a change in the fee 
that Boundary Repurchasers pay to 
Boundary to cover amounts which 
Boundary pays to J. Makowski 
Associates, Inc. (“JMAI") for services 
rendered under the Management 
Services Agreement between Boundary 
and JMAI. 

Boundary proposes that the revised 
tariff sheets be made effective as of 
November 1, 1990. 

Boundary states that copies of the 
filing have been served upon each of 
Boundary Repurchasers and their 
respective state regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with §§ 385.214 
and 385.211 of the Commission's Rules 
and Regulations. All such petitions or 
protests should be filed on or before 
February 6, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-2743 Filed 2-591; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-2-24-001] 


Equitrans, Inc.; Proposed Changes in 
FERC Gas Tariff 


January 30, 1991. 

Take notice that Equitrans, Inc. 
(Equitrans) on January 9, 1991, tendered 
for filing with the Federal Energy 
Regulatory Commission (Commission) 
the following tariff sheets to its FERC 
Gas Tariff, Original Volume No. 1, 
effective January 1, 1991: 

Substitute Twenty-Second Revised Sheet No. 
10 

This substitute sheet is being 
submitted to replace the Twenty-Second 
Revised Sheet No. 10 which Equitrans 
filed on November 30, 1990 in Docket 
No. TM91-2-24-000. The reason that 
Equitrans is submitting this substitute 
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tariff sheet is that the November 30 
filing. reflected rates that have since 
been rejected. Specifically, the rates 
Equitrans projected to be effective 
December 1, 1990 in its Out-of-Cycle 
Purchased Gas Adjustment (PGA) filing 
in Docket No. TQ91-3-24-000 were 
rejected by the Commission's Letter 
Order issued December 21, 1990. In view 
of the Commission's rejection of the 
rates reflected in Equitrans’ November 
30 tendered filing in this proceeding, 
Equitrans submitted the substitute sheet, 
which correctly reflects the 
Commission's approved rates in 
Equitrans’ Out-of-Cycle PGA in Docket 
No. TQ90-2-24-000. These rates were 
approved by a Letter Order issued 
December 7, 1990, became effective 
December 1, 1990, and are currently in 
effective. 

Equitrans states that a copy of its 
filing has been served upon its 
purchasers and interested state 
commissions. 

Any person desiring to protest said 
filing should file a protest with the | 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before February 6, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. , 
[FR Doc. 91-2743 Filed 2-5-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP88-115-000, RP90-104-000 
and RP90-192-000] 


Texas Gas Transmission Corp.; 
Informal Settlement Conference 


January 30, 1991. 

Take notice that an informal 
settlement conference will be convened 
in these proceedings on February 19, 
1991, at 1 p.m., at the offices of the 
Federal Energy Regulatory Commission, 
810 First Street, NE., Washington, DC 
20426. The conference will cortinue on 
February 20, if necessary. 

Any party, as defined py 18 CFR 
385.102(c), or any participant, as defined 
by 18 CFR 385.102(b), is invited to 





Federal Register / Vol. 56, No. 25 / Wednesday, February 6, 1991 / Noti:es 


attend. Persons wishing to become a 
party must move to intervene and 
receive intervenor status pursuant to the 
Commission's regulations (18 CFR 
385.214). 

For additional information, contact Donald 
A. Heydt (202) 208-0248 or Joanne Leveque 
(202) 208-5705. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-2745 Filed 2-5-91; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3902-2] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces OMB 
responses to Agency PRA clearance 
requests. 

FOR FURTHER INFORMATION CONTACT: 
Sandy Farmer at EPA, (202) 382-2740. 
SUPPLEMENTARY INFORMATION: 


OMB Responses to Agency PRA 
Clearance Requests 


EPA ICR 1356.03; Investigation of Soil 
Ingestion in Children Exhibiting PICA 
Behavior (Amendment: Follow-up); was 
approved 12/11/90; OMB #2080-0029; 
expires 12/31/91. 

EPA ICR #0270.25; Drinking Water 
Supply Program Information; was 
approved 12/21/90; OMB #2040-0090; 
expires 12/31/93. 

EPA ICR #1204.04; Submission of 
Unreasonable Adverse Effects 
Information Under section 6(A)(2) of 
FIFRA; was approved 12/04/90; OMB 
#2070-0039; expires 12/31/93. 

EPA ICR #1039.04; OMB #2030-0005 
was approved 12/06/90; expires 12/31/ 
93. OMB Remarks: This ICR requests 
renewal of the “Technical and Financial 
Reports Submitted in Accordance with 
Contracts Requirements” and seeks 
approval of the Monthly Reporting 
Requirements proposed on June 15, 1990. 
OMB is approving the renewal for three 
years, but not approving the proposed 
new reporting requirements (20,952 hrs.) 
because EPA failed to follow the © 
procedures in 5 CFR 1320.13. EPA must 
submit a separate ICR for these 
provisions at the time of the final 
rulemaking. In addition, EPA shall not 
state in the preamble of proposed rules 
that the information requirements have 


been approved by OMB unless specific 
authorization has been given (i.e. 
generic clearances for a program.). 

EPA ICR #1568.01; The Proposed Rule 
for Federal Implementation Plan (FIP) 
for South Central Coast Air Basin 
Ventura County Nonattainment Area 
Plan for Ozone was disapproved 12/12/ 
90. 


Partial Approval 


Title: Benzene NESHAP—Information 
Requirements; ICR #1153.03; OMB 
#2060-0068; expires 12/31/93. The 
reporting requirements associated with 
the weekly inspection of pumps under 
section 61.242-2(d)(4) are not approved 
by OMB, and EPA will not collect the 
information under this clearance. All 
other information required under this 
clearancé must be submitted to EPA. 


Short-Term Approval 


Title: National Emission Standards for 
Asbestos; ICR #0111.05; OMB #2060- 
0101; expires 06/30/91. This collection of 
information received a short-term 
approval from OMB. : 


Partial Approval and Short-Term 
Approval 


Title: NESHAP for Vinyl Chloride 
(Subpart F)—Information Requirements; 
ICR #0186.05; OMB #2060-0071; expires 
09/30/91. The requirements to report all 
manual discharges, and relief value 
discharges within ten days of their 
occurrence, are not approved by OMB, 
and EPA will not collect the information 
under this clearance. All other 
information required under this 
clearance received short-term approval, 
and must be submitted to EPA. 

Dated: January 29, 1991. 

Paul Lapsley, 

Director, Regulatory Management Division. 
[FR Doc. 91-2807 Filed 2-5-91; 8:45 am] 
BILLING CODE 6560-50-M 


[FRL-3900-6] 


Protection of Stratospheric Ozone 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Section 114 information request. 


SUMMARY: By this notice, EPA is 
requiring that individuals or legal 
entities that intend to produce or to 
import hydrochlorofluorocarbon-123 
(HCFC-123), or that intend to produce 
insulating panels with HCFC-123, 
provide information regarding these 
activities to EPA. EPA needs this 
information to analyze the impact of 
controls on chlorofluorocarbons (CFCs) 
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required under the Clean Air Act. In 
order to perform this analysis, EPA 
needs to gather information on the cost 
and feasibility of the required controls, 
including the costs entailed by the use of 
HCFC-123 as a substitute. To assess 
such costs, EPA needs an estimate of 
when the chemical will be commercially 
available, how much it will cost, how 
much of the chemical will be sold, to 
what uses the chemical will be put, and 
what safety issues are raised by its use. 


FOR FURTHER INFORMATION CONTACT: 
Elaine Haemisegger; Global Change 
Division; Office of Atmospheric and 
Indoor Air Programs (ANR-445); Office 
of Air and Radiation; 401 M Street SW., 
Washington, DC 20460; (202) 245-3961. 


SUPPLEMENTARY INFORMATION: 
I. Background 


Section 312 of the Clean Air Act as 
amended by the Clean Air Act 
Amendments of 1990 (the Amendments), 
Public Law 101-549, requires the 
Administrator of EPA to analyze and 
prepare periodic reports to Congress on 
the costs, benefits and other effects 
associated with compliance with 
standards issued under the Act. Those 
standards include limitations on the 
production of ozone-depleting 
substances promulgated under section 
157(b) of the Act prior to its amendment 
by Public Law 101-549 and under 
section 604 of the Act as amended by 
Public Law 101-549. Regulations 
promulgated under section 157(b) 
require that current production of 
specified CFCs not exceed 1986 levels, 
and section 604 requires that production 
of all fully halogenated CFCs, as well as 
halons and carbon tetrachloride, be 
reduced in phases beginning January 1, 
1991 and eliminated by January 1, 2000. 
Methy! chloroform is also phased out by 
2002. 

To analyze the impact of phasing out 
these ozone-depleting substances, the 
Agency must gather information on the 
cost and feasibility of the required 
controls. Among the costs of the 
controls are those entailed by use of 
substitute chemicals. To assess such 
costs, EPA needs estimates of when the 
chemicals will be commercially 
available, how much they will cost, how 
much of the chemicals will be sold, to 
what uses the chemicals will be put, and 
what safety issues are raised by their 
use, including risks to workers, 
consumers and the environment. 


Il. Legal Authority 


The Agency has authority to gather 
this information under section 114(a) of 
the Act, 42 U.S.C. section 7414(a), which 





authorizes EPA to obtain information 
needed to carry out the provisions of the 
“ including section 312 and section 


ma addition, section 612{e) authorizes 
the Administrator to require chemical 
producers to notify the Administrator 
not less than 90 days before new or 
existing chemicals are introduced into 
interstate commerce for significant new 
uses as substitutes for regulated ozone- 
depleting substances. 


Ill. Information Requested 


By this notice, the Agency is 
requesting information on the 
production and use of HCPC-123 for the 
manufacture of rigid foam boards used 
as insulating panels for commercial or 
consumer purposes. Industry has 
identified HCFC-123 as a potential 
substitute to replace fully-halogenated 
CFCs in these rigid foam applications. 
HCFC-123 is not currently used in these 
applications, so its production for such 
applications could constitute a 
_ significant new use as a substitute for 
regulated CFCs. EPA is investigating 
possible health effects and exposure 
scenarios related to the use of HCFC- 
123 in rigid foam boards used for 
insulation. 

Specifically, EPA requests each 
producer and importer of HCFC-123 to 
inform the Agency of when it intends to 
start commercial production or 
importation of the chemical for the 
applications described above and how 
much it expects to produce or import for 
these applications on an annual basis. If 
a producer or importer does not have 
this information now, at the latest it 
should inform EPA of when it will start 
production or importation as soon as it 
enters into its first contract to produce 
or import HCFC-123 for these 
applications, or 90 days before the 
HCFC-123 is likely to be sold for use in 
these applications, whichever comes 
first. The producer and importer should 
provide EPA with estimates of 
production or import volumes as it 
updates its own plans in light of 
contracts or sales agreements made. 

EPA requests each producer of 
insulating panels to inform the Agency if 
it intends to use HCFC-123 for use in the 
commercial production of such panels 
and when it intends to begin production. 
If the producer does not have this 
information now, at the latest it should 
inform EPA as soon as it enters into its 
first contract for the purchase of HCFC- 
123 for foam production, or 90 days 
before the HCFC-123 is likely to be used 
in the production of foam, whichever 
comes first. EPA also asks for the 
amount of HCFC-123 to be used-as the 


producer makes arrangements for 
purchase. 

EPA has information from several 
sources as to the likely price of the 
chemicals, so the Agency is not seeking 
that information here. The Agency has 
also received information on health and 
safety issues posed by HCFC-123 use in 
rigid foam insulating boards as a result 
of a separate request. 

The Agency has recently completed 
an interim assessment of any health 
risks posed by the developing 
substitutes, including HCFC-123. 
Although the Agency reviewed the use 
of HCFC-123 in several occupational 
settings, EPA did not consider the 
potential-risk to consumers posed by 
HCFC-123 in rigid foam boards because. 
existing exposure and toxicology data 
were insufficient at the time to 
determine the risk, if any. However, 
several industry studies are currently 
underway to obtain this information, 
and the Agency will fully assess HCFC- 
123 when these studies are completed. 
In light of the outstanding questions 
regarding the safety of HCFC-123 use in 
rigid foam boards, the Agency believes 
that it would be inappropriate to use 
HCFC-123 to produce rigid foam boards 
in advance of the Agency's review of 
these studies, especially the chronic 
bioassay on HCFC-123. If EPA receives 
a notice of intended production or use of 
HCFC-123 for insulating foam prior to 
its evaluation of the chronic bioassay, 
EPA would consider taking action to 
restrict its use, including promulgation 
of a Significant New Use Rule under 
section 5 of the Toxic Substances 
Control Act (TSCA). The Agency 
believes it would be prudent to take 
such precautionary action until the risks, 
if any, are fully known. The chronic 
bioassay is scheduled for completion 
during 1991. The Agency will review the 
data at that time. 

A claim of business confidentiality 
may be asserted for any of the 
information submitted. Information 
claimed confidential will be treated in 
accordance with the procedures for 
handling information claimed as 
confidential under 40 CFR part 2, 
subpart B, and will be disclosed only if 
EPA determines that the information is 
not entitled to confidential treatment. 
Procedures to be used for making 
confidentiality determinations, 
substantive criteria to be used in such 
determinations, and special rules 
governing information obtained under 
section 114 are set forth in 40 CFR part 
2. If a claim of confidentiality is not 
asserted when the information is 
received by EPA, it may be made 
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available to the public without further 
notice to the submitter (40 CFR 2.203). 

The data required under this request 
should be sent to: Elaine Haemisegger; 
Global Change Division; Office of 
Atmospheric and Indoor Air Programs 
(ANR-445); Office of Air and Radiation; 
401 M Street SW., Washington, DC 
20460. 


IV. Additional Information 
Paperwork Reduction Act 


The information collection 
requirements in this request have been 
approved by the Office of Management 
and Budget (OMB) under the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 et 
seq. and has been assigned OMB control 
number 2060-0215. 

The public reporting burden for this 
one-time collection of information is 
estimated to average 3 hours per 
response. This estimate includes the 
time needed to review instructions, 
search existing data sources, gather the 
data needed and review the collection of 
information. The estimated number of 
respondents is 15, and the estimated 
total annual burden on respondents is 45 
hours. 

Dated: January 10, 1991. 

Michael Shapiro, 

Acting Assistant Administrator, Office of Air 
and Radiation. 

[FR Doc. 91-2752 Filed 2-65-91; 8:45 am] 
BILLING CODE 6580-50-M 


[FRL-3902-4] 


Clean Water Act; Risk information for 
Use in Reauthorization: Meetings 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of a meeting to gather . 


' risk information for use in the 


reauthorization of the Clean Water Act. 


SUMMARY: As part of an ongoing process 
for gathering information that could be 
used in the reauthorization of the Clean 
Water Act, EPA is conducting a series of 
symposia on major cross-cutting issues. 
As the first of these symposia, this 
meeting is intended to identify the most 
significant remaining risks to water 
resources and to set priorities for these 
risks. The information gathered will be 
used by the Agency and the 
Administration as they proceed to . 
identify potential changes to the Clean 
Water Act needed to address these 
remaining risks and to identify potential 
changes to existing programs which will 
make these programs more effective. 
The meeting is scheduled for 1% days 
and is open to the public. To facilitate - 
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the discussion, a panel has been 
assembled, chaired by Dr. William 
Cooper, Chairman, Zoology Department, 
Michigan State University. The panelists 
are primarily from the scientific 
community with some knowledge of 
EPA’s water programs. 

Interested parties are invited to 
submit written comments on the meeting 
topic. If possible, comments should be 
submitted to the contact person listed 
below at least one week prior to the 
meeting date so they may be made 
available to meeting attendees. 

TIME AND DATE: February 23-24, 1991. 
LOCATION: Hunt Club, Holden Hall, 
Michigan State University, East Lansing, 
Michigan. 

OTHER INFORMATION: Background 
materials provided to the panelists are 
available upon request. 

FOR FURTHER INFORMATION, CONTACT: 
Kittibel Miller, United States 
Environmental Protection Agency, 
Office of Water, Telephone: 202-245~ 
3722, FAX: 202-382-5711.. 

Robert H. Wayland III, 

Deputy Assistant Administrator for Water. 
[FR Doc. 91-2806 Filed 2-5-91; 8:45 am] 
BILLING CODE 6560-50-M 


[OPP-00299; FRL-3879-1] 


State FIFRA Issues Research and 
Evaluation Group (SFIREG); Working 
Committee on Groundwater Protection 
and Pesticide Disposal; Open Meeting 
AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 


SUMMARY: The State FIFRA Issues 
Research and Evaluation Group 
(SFIREG) Working Committee on 
Groundwater Protection and Pesticide 
Disposal will hold a 2-day meeting, 
beginning on February 12, 1991, and 
ending on February 13, 1991. This notice 
announces the location and times for the 
meeting and sets forth tentative agenda 


topics. The meeting is open to the public. 


DATES: The SFIREG Working Committee 
will meet on Tuesday, February 12, 1991, 
from 8:30 a.m. to 5 p.m., and on 
Wednesday, February 13, 1991, 
beginning at 8:30 a.m. and adjourning at 
approximately 1 p.m. 


ADDRESSES: The meeting will be held at: — 


Hyatt Regency - Crystal City, 2799 
Jefferson Davis Highway, Arlington, VA 
22202, (703) 418-1234. 

FOR FURTHER INFORMATION CONTACT: By 
mail: Arty Williams, Office of Pesticide 
Programs (H7506C), Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. Office location 


and telephone number: Rm. 1126A, 
Crystal Mall No. 2, 1921 Jefferson Davis 
Highway, Arlington, VA, (703) 557-7410. 
SUPPLEMENTARY INFORMATION: The 
tentative agenda includes the following: 

1. FIFRA section 19 Disposal 
Regulations. 

2. Report on The Pesticides in 
Drinking Water Wells Survey. 

3. Pesticides and Groundwater 
Strategy. 

4. Update on The Groundwater 
Restricted Use Rule. 

5. Status of Dinoseb, 2,4,5,-T and 
Silvex Disposal. 

6. Update on Office of Research and 
Development Pollution Prevention 
Initiative. 

7. Other topics as appropiate. 

Dated: January 31, 1991. 

Douglas D. Campt, 

Director, Office of Pesticide Programs. 
[FR Doc. 91-2962 Filed 2-5-91; 8:45 am] 
BILLING CODE 6560-50-F 


[FRL-3902-6] 


Olin Mercury Site; Proposed 
Settiement 


AGENCY: Environmental Protection 
Agency. 


ACTION: Notice of proposed settlement. 


SUMMARY: Under section 122(h) of the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act (CERCLA), the Environmental 
Protection Agency (EPA) has agreed to 
settle claims for response costs at the 
Olin Mercury Site, Charleston, 
Tennessee with Olin Corporation. EPA 
will consider public comments on the 
proposed settlement for thirty days. EPA 
may withdraw from or modify the 
proposed settlement should such 
comments disclose facts or 
considerations which indicate the 
proposed settlement is inappropriate, 
improper or inadequate. Copies of the 


‘proposed settlement are available from: 


Ms. Carolyn McCall, Waste Programs 
Branch, Waste Management Division, 
U.S. EPA, Region IV, 345 Courtland 
Street NE., Atlanta, Georgia 30365, 404- 
347-5059. 

Written comment may be submitted to 
the person above by 30 days from the 
date of publication. 


Dated: January 16, 1991. 
Donald J. Guinyard, 


Acting Director, Waste Management 
Division. 


[FR Doc. 91-2803 Filed 2-5-91; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


Public Information Collection 
Requirements Submitted to Office of 
Management and Budget for Review 


January 30, 1991. 

The Federal Communications 
Commission has submitted the following 
information collection requirements to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980 (44 
U.S.C. 3507). 

Copies of these submissions may be 
purchased from the Commission's copy 
contractor, Downtown Copy Center, 
1114 21st Street, NW., Washington, DC 
20036, (202) 452-1422. For further 
information on these submissions 
contact Judy Boley, Federal 
Communications Commission, (202) 632- 
7513. Persons wishing to comment on 
these information collections should 
contact Jonas Neihardt, Office of 
Management and Budget, room 3235 
NEOB, Washington, DC 20503, (202) 395- 
3785. 

OMB Number: 3060-0094 
Title: Section 22.501(j)(12), Common 

Carrier Land Mobile Channel Loading 

Measurement 
Action: Extension 
Respondents: Business or other for- 

profit (including small businesses) 
Frequency of response: Quarterly 

reporting 
Estimated annual burden: 44 responses; 

2 hours average burden per response; 

88 hours total annual burden 

Needs and uses: Radio common 
carriers licensed to. use the UHF TV 
channels for land mobile use in the 
markets to which they are allocated are 
the affected public with regard to this 
information collection. The information 
is used by FCC staff to determine if 
authorized number of mobile stations 
reflects optimum frequency usage. 


OMB Number: 3060-0181 

Title: Section 73.1615, Operation during 
modification of facilities 

Action: Extension 

Respondents: Businesses or other for- 
profit (including small businesses) 

Frequency of response: On occasion 
reporting 

Estimated annual burden: 90 responses; 
.67 hours average burden per 
response; 60 hours total annual 
burden 
Needs and uses: Section 73.1615 

requires licensees of AM, FM or TV 

stations to file requests for authority 

with FCC when discontinuing operation 

or operating with temporary facilities. If 

such licensee needs to discontinue 

operations or operate with temporary 





facilities for more than 30 days, then an 

informal letter request must be sent to 

the FCC prior to the 30th day. The data 

is used by FCC staff toe maintain 

complete technical records and to 

ensure that interference will not be 

caused to other licensed broadcast 

facilities. 

OMB Number: 3060-0298 

Title: Part 61, Tariffs (Other than the 
Tariff Review Plan) 

Action: Extension 

Respondents: Businesses or other for- 
profit 

geen of response: On occasion 


reporti 
Estimated: annual burden: 2,700 
responses; 258.13 hours average 
burden per response; 696,950 hours 
total annua! burden 
Needs and uses: These rules were 
designed to ensure that all tariffs filed 
by common carriers are formally sound, 
well organized, and provide the 
Commission and the public with 
sufficient information to determine the 
justness and reasonableness as required 
by the Act, of the rates, termsand < 
conditions in those tariffs. It prescribes 
the framework for the initial 
establishment of and subsequent 
revisions to tariffs. Tariffs that do not 
conform to Part 61 requirements may be 
rejected. The data collected through a 
carrier's tariff is used by the FCC to 
determine whether the services offered 
are just and reasonable. The tariffs and 
any supporting documentation are 
examined in order to determine if the 
services are offered in a just and 
reasonable manner. 
OMB Number: 3060-0404 
Title: Application for an FM Translator 
or FM Booster Station License 
Form number: FCC Form 350 
Action: Revision 
Respondents: Businesses or other for- 
profit (including small businesses) 
Frequency of response: On occasion 
reporting 
Estimated annual burden: 367 
responses; 3.50 hours average burden 
per response; 1,285 hours total annual 
burden 
Needs and uses: The FCC Form 350 is 
required to be filed when applying for 
an FM Translator or FM Booster Station 
License. The revision to this information 
collection requirement includes 
incorporation of character 
qualifications, certain amendments of 
part 74 of the FCC rules governing FM 
Translator stations, and redesigned to 
include fee data. The data will be used 
by FCC staff to confirm that the station 
has been built to terms specified in the 
outstanding construction permit. Data is 
then extracted from FCC 350 for 


inclusion in the subsequent license to 
operate the station. 

Federal Communications Commission. 
Donna R. Searcy, 

Secretary. 

[FR Doc. 51-2718 Filed 2-5-91; 6:45am} 
BILLING CODE 6712-01-M 


Applications for New FM Stations; 
Barbara Mailers, et al. 


1, The Commission has before it the 
following mutually exclusive 
applications for two new FM stations: 


‘Applicant, City and 
State 


K. Lynne Waltz d/ 
b/a LAW. 


Company; 
Niceville, FL. 
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Qualifications, K 
5. Air Hazard, D, E, H, |, 4, K 
6. Comparative, All 
7. Ultimate, All 


2. Pursuant to section 309(e) of the 
Communications Act of 1934, as 


| amended, the above applications have 


been designated for hearing in a 
consolidated proceeding upon the issues 
whose headings are set forth below. The 
text of each of these issues has been 
standardized and is set forth in its 
entirety under the corresponding 
headings at 51 FR 19347, May 29, 1986. 
The letter shown before each applicant's 
name, above, is used below to signify 
whether the issue in question applies to 
that particular applicant. 

3. If there are any non-standardized 
issues in this proceeding, the full text of 
the issue and the applicants to which it 
applies are set forth in an Appendix to 


| this Notice. A copy of the complete HDO 


in this proceeding is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text may 
also be purchased from the 
Commission's duplicating contractor, 
International Transcription Services, 
Inc., 2100 M Street, NW., Washington, 
DC 20037. (Telephone (202) 857-3800). 
W. Jan Gay, 

Assistant Chief, Audio Services Division, — 
Mass Media Bureau. 

Appendix (Niceville, Florida) 

1. To determine whether Sonrise 
Management Services, Inc. is an undisclosed 
party to the application of J (Westenberger). 

2. To determine whether J's 
(Westenberger's) organizational structure is a 
sham. 

3. To determined, from the evidence 
adduced pursant to Issues 1 and 2 above, 
whether J (Westenberger) possesses the basic 
qualifications to be a licensee of the facilities 
sought herein. 

[FR Doc. 91-2720 Filed 2-5-91; 8:45 am] 
BILLING CODE 6712-01-08 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

Type: Revision of 3067-0166. 

Title: Crisis Counseling Assistance 
and Training. 

Abstract: Public Law (Pub. L.) 93-288 
as amended by the Robert T. Stafford. 
Disaster Relief and Emergency 
Assistance Act, Public Law 100-707, 
authorizes the President to provide 
financial assistance to State and local 
governments for professional counseling 
services to victims of major disasters in 
order to relieve mental health problems 
caused or aggravated by a major 
disaster or its aftermath. The National 
Institute of Mental Health administers 
the Crisis Counseling Assistance and 
Training Program, and FEMA provides 
funds in the form a Federal grants to 
State or local mentai health agencies or 
private mental health organizations 
designated by the Governor to 
administer such Crisis Counseling 
Programs in the State. To obtain a grant, 
a State agency must submit a grant 
application, including a plan of services. 
If approved and funded, the State 
agency must provide progress and 
financial reports on a quarterly basis. 

Type of Respondents: State and local 
governments. 

Estimate of Total Annual Reporting 
and Recordkeeping Burden: 2,944 hours. 

Number of Respondents: 8. 

Estimated Average Burden Hours Per 
Response: 44 hours. 

Frequency of Response: Quarterly. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Borror, (202) 646-2646, 500 
C Street, SW., Washington, DC 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
The FEMA Clearance Officer at the 
above address; and to Gary Waxman, 
(202) 395-7340, Office of Management 
and Budget, 3235 New Executive Office 
Building, Washington, DC 20503 within 
four weeks of this notice. 


Dated: January 25, 1991. 
Wesley C. Moore, 
Director, Office of Administrative Support. 
[FR Doc. 91-2828 Filed 2-5-91; 8:45 am] 
BILLING CODE 6718-01-M 


Agency Information Collection 
Submitted to the Office of 


The Federal Emergency Agency 
(FEMA) has submitted to the Office of 
Management and Budget the following 
information collection package for 
clearance in accordance with the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

Type: Reinstatement of 3067-0168. 

Title: Application for Superfund 
Temporary or Permanent Relocation 
Assistance. 

Abstract: FEMA requires information 
to properly provide permanent and 
temporary relocation assistance to 
individuals, businesses, and community 
facilities requiring relocation under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980, as amended (Superfund). 

Type of Respondents: Individuals and 
households, State and local 
governments, farms, businesses or other 
for-profit, non-profit institutions, and 
small businesses or organizations. 

Estimate of Total Annual Reporting 
and Recordkeeping Burden: 85 hours. 

Number of Respondents: Temporary 
Relocation Assistance—50, Permanent 
Relocation Assistance—18. 

Estimated Average Burden Hours Per 
Response: Temporary—.25 hours, 
Permanent—4 hours. 

Frequency of Response: On occasion. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Borror, (202) 646-2624, 500 
C Street, SW., Washington, DC 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
The FEMA Clearance Officer at the 
above address; and to Gary Waxman, 
(202) 395-7340, Office of Management 
and Budget, 3235 New Executive Office 
Building, Washington, DC 20503 within 
four weeks of this notice. 

Dated: January 18, 1991. 

Wesley C. Moore, 

Director, Office of Administrative Support. 
[FR Doc. 2829 Filed 2-5-91; 8:45 am] 
BILLING CODE 6718-01-M 


Agency information Collection 
Submitted to the Office of 


Management and Budget for 


C 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

Type: Revision of 3067-0172. 

Title: Radiological Defense Program 
(RADPRO) Data Base (Formerly 
Radiological Protection Program Data 
Base). 

Abstract: The Radiological Defense 
Program Data Base is an integral part of 
the Federal Emergency Management 
Agency’s (FEMA) program management 
information system. The data base is 
designed to track the status of State and 
local government radiological defense 
systems. With this data, FEMA is able 
to determine if State and local 
Governments have adequate personnel, 
training, equipment, and funding to 
ensure that a viable and effective 
radiological defense response capability 
is being developed and maintained 
throughout the country. The data is also 
needed for multi-year program planning. 
A computer program has been 
developed to enable State Radiological 
Defense Officers to add, delete, and 
update records in the data base. 

Type of Respondents: State or local 
governments. 

Estimate of Total Annual Reporting 
and Recordkeeping Burden: 2,700 hours. 

Number of Respondents: 5,400. 

Estimated Average Burden Hours Per 
Response: 30 minutes. 

Frequency of Response: Annually. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Borror, (202) 646-2624, 500 
C Street, SW., Washington, DC 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
the FEMA Clearance Officer at the 
above address; and to Gary Waxman, 
(202) 395-7340, Office of Management 
and Budget, 3235 New Executive Office 
Building, Washington, DC 20503 within 
four weeks of this notice. 

Dated: January 25, 1991. 

Wesley C. Moore, 

Director, Officer of Administrative Support. 
[FR Doc. 91-2830 Filed 2-5-91; 8:45 am] 
BILLING CODE 6718-01-M 
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[FEMA-893-DR] 
Kentucky; Major Disaster and Related 
Determinations 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice. 


SUMMARY: This is a notice of the 


Presidential declaration of a major 
disaster for the Commonwealth of 
Kentucky (FEMA-893-DR), dated 
January 29, 1991, and related 
determinations. 

DATES: January 29, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 


NOTICE: Notice is hereby given that, in a 
letter dated January 29, 1991, the 
President declared a major disaster 
under the authority of the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act (42 U.S.C. 5121 et seq., 
Pub. L. 93-288, as amended by Pub. L. 
100-707), as follows: 


I have determined that the damage in 
certain areas of the Commonwealth of 
Kentucky, resulting from severe storms and 
flooding beginning on December 6, 1990, is of 
Sufficient severity and magnitude to warrant 
a major disaster declaration under the Robert 
T. Stafford Disaster Relief and Emergency 
Assistance Act (“the Stafford Act”). I, 
therefore, declare that such a major disaster 
exists in the Commonwealth of Kentucky. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts 
as you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Public 
Assistance in the designated areas. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act for 
Public Assistance will be limited to 75 
percent of the total eligible costs. 

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, shall be for a period not to 
exceed six months after the date of this 
declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148, I 
hereby appoint Paul E. Hall of the 
Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
disaster. 

I do hereby determine the following 
areas of the Commonwealth of Kentucky 
to have been affected adversely by this 
declared maior disaster: 


The counties of Boyd, Breathitt, Casey, 
Johnson, Lawrence, Magoffin, McCracken, 
Owsley, Perry, and Wayne for Public 
Assistance only. 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Jerry D. Jennings, 

Deputy Director, Federal Emergency 
Management Agency. 

[FR Doc. 91-2831 Filed 2-5-91; 8:45 am] 
BILLING CODE 6718-02-M 


FEDERAL RESERVE SYSTEM 


Banc One Corp., Columbus, OH; 
Application To Engage in Asset 
Management, Servicing, and Collection 
Activities 


Banc One Corporation, Columbus, 
Ohio (“Applicant”), has applied, 
pursuant to section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) (“BHC Act”) and 
§ 225.23(a)(3) of the Board’s Regulation 
Y (12 CFR 225.23(a)(3)), for prior 
approval to engage de novo through a 
subsidiary in providing asset 
management, servicing, and collection 
activities. Applicant proposes to provide 
these services to the Resolution Trust 
Corporation (“RTC”), the Federal 
Deposit Insurance Corporation (“FDIC”), 
unaffiliated third party investors that 
purchase pools of assets assembled by 
the RTC or FDIC from troubled 
institutions, and unaffiliated financial 
institutions with troubled assets. The 
Board has approved a similar proposal 
to provide asset management services to 
the RTC and the FDIC, and generally to 
unaffiliated financial institutions with 
troubled assets. NCNB Corporation, 77 
Federal Reserve Bulletin 124 (1991). This 
activity will be performed nationwide. 

As proposed by Applicant, the asset 
management activities for which 
approval is requested consist of the 
liquidation (or other disposition) of 
loans and their underlying collateral, 
including real estate and other assets 
acquired through foreclosure or in 
satisfaction of debts previously 
contracted (“DPC property”). Specific 
individual activities include: classifying 
and valuing loan portfolios; filing 
reviews of loan documentation; 
developing collection strategies; 
negotiating renewals, extensions, and 
restructuring agreements; initiating 
foreclosure, bankruptcy, and other legal 
proceedings, where appropriate; 
developing and implementing market 
strategies for the sale or refinancing of 
individual loans and for the packaging 
and sale of whole or securitized loan 
portfolios; conducting and reviewing 
(either directly or through independent 
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contractors) appraisals and 
environmental inspections; providing 
asset valuations; performing cash flow 
and asset review analyses; contracting 
with and supervising independent 
property managers; leasing (either 
directly or through independent 
contractors) real estate and other DPC 
property; and developing and 
implementing marketing strategies for 
the-sale of DPC property, either 
individually or packaged for investors or 
developers. 

Applicant maintains that the asset 
management activities described above 
have all previously been determined to 
be permissible for bank holding 
companies pursuant to 12 CFR 
225.25(b)(1).(3),(4),(11), and (23). The 
Board has previously determined that 
bank holding companies may engage in 
the following individual activities 
encompassed within asset management 
pursuant to the Board’s Regulation Y: 
servicing extensions of credit 
($ 225.25(b)(1)); performing functions or 
activities permissible for trust 
companies (§ 225.25(b)(3)); providing 
investment or financial advice 
(§$ 225.25(b)(4)); providing management 
consulting advice to nonaffiliated 
depository institutions (§ 225.25(b)(11)); 
providing personal property and real 
estate appraisal activities 
(§ 225.25(b)(13); and operating a 
collection agency(§ 225.25(b)(23)). See 
NCNB Corporation, 77 Federal Reserve 
Bulletin 124, 124 n.3 (1991). The Office of 
the Comptroller of the Currency has also 
indicated that asset management is a 
permissible activity for national banks. 
See Memorandum from Paul Allan 
Schott, Chief Counsel, to Emory W. 
Rushton, Deputy to the Director, RTC, 
dated October 18, 1990. 

Any views or requests for hearing 
should be submitted in writing and 
received by William W. Wiles, 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
DC, 20551, not later than February 27, 
1991. Any request for a hearing must, as 
required by § 262.3(e) of the Board's 
Rules of Procedure (12 CFR 262.3(e)), be 
accompanied by a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute, 
summarizing the evidence that would be 
presented at a hearing, and indicating 
how that party commenting would be 
aggrieved by approval of the proposal. 

This application may be inspected at 
the offices of the Board of Governors or 
the Federal Reserve Bank of Cleveland. 
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Board of Governors of the Federal 
Reserve System, January 31, 1991. 
Jennifer J. Johnson, 

Associate Secretary of the Board. 
[FR Doc. 91-2775 Filed 2-5-91; 8:45 am] 
BILLING CODE 6210-01-F 


Salvador Lawrence Diesi; Change in 
Bank Control Notices; Acquisitions of 
Shares of Banks or Bank Holding 
Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817{j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than February 25, 1991. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Salvador Lawrence Diesi, 
Opelousas, Louisiana; to retain 13.3 
percent of the voting shares of American 
Bancorp, Inc., Opelousas, Louisiana, and 
thereby indirectly acquire American 
Bank and Trust Company, Opelousas, 
Louisiana. 

B. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Otis Truman Arnold, Texarkana, 
Texas; to retain 12.2 percent of the 
voting shares of State First Financial 
Corporation, Texarkana, Arkansas, and 
thereby indirectly acquire State First 
National Bank of Texarkana, 
Texarkana, Arkansas; The First 
National Bank in Ashdown, Ashdown, 
Arkansas; Atlanta National Bank, 
Atlanta, Texas; and American National 
Bank, Texarkana, Texas. 

Board of Governors of the Federal Reserve 
System, January 31, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

{FR Doc. 91-2776 Filed 2-5-91; 8:45 am] 
BILLING CODE 6210-01-F 


SJNB Financiai Corp.; Application To 
Engage de novo In Permissible 
Nonbanking Activities 


The company listed in this notice has 
filed an application under § 225.23({a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(1)) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 


The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 


Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than February 25, 
1991. 


A. Federal Reserve Bank of San 
Francisco (Kenneth R. Binning, Assistant 
Vice President) 101 Market Street, San 
Francisco, California 94105: 


1. SJNB Financial Corp., San Jose, 
California; to engage de novo in making, 
acquiring, or servicing loans or cther 
extensions of credit for Applicant's 
account or for the account of others 
pursuant to § 225.25(b)(1) of the Board's 
Regulation Y. 


Board of Governors of the Federal Reserve 
System, January 31, 1991. 


Jennifer J. Johnson, 
Associate Secretary of the Board. 


[FR Doc. 91-2777 Filed 2-5-91; 8:45 am] 
BILLING CODE 6210-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Agency Forms Submitted to the Office 


of Management and Budget for 
Clearance 


On Fridays, the Department of Health 
and Human Services, Office of the 
Secretary publishes a list of information 
collections it has submitted to the Office 
of Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). The following are those 
information collections recently 
submitted to OMB. 


1. Consumer Use of Home Testing 
Devices—New—This request for 
information on consumer use of home 
health testing devices is needed to 
determine the extent of and nature of 
consumer experiences with home health 
testing devices. The information will be 
used in the assessment of FDA's 
clearance and approval process for 
home testing devices. Respondents: 
Individuals or households; Annual 
Number of Respondents; 3,000; Annual 
Frequency of Response: One time; 
Average Burden per Response: nine 
minutes; Total Annual Burden; 450 
hours. 


OMB Desk Officer: Allison Herron. 

Copies of the information collection 
packages listed above can be obtained 
by calling the OS Reports Clearance 
Officer on (202) 619-0511. Written 
comments and recommedations for the 
proposed information collection should 
be sent directly to the OMB desk officer 
designated above at the following 
address: OMB Reporta Management 
Branch, New Executive Office Building, 
Room 3208, Washington, DC 20503. 


Dated January 28,1991. 
James F. Trickett, 


Deputy Assistant Secretary for Management 
and Acquisition. 


[FR Doc. 91-2665 Filed 2-5-91: 8:45 am] 
BILLING CODE 4150-04-™ 





Food and Drug Administration 
[Docket No. 90E-0405] 


Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; idamycin® 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for 
Idamycin® and is publishing this notice 
of that determination as required by 
law. FDA has made the determination 
because of the submission of an 
application to the Commissioner of 
Patents and Trademarks, Department of 
Commerce, for the extension of a patent 
which claims that human drug product. 
ADDRESSES: Written comments and 
petitions should be directed to the 
Dockets Management Branch (HFA-— 
305), Food and Drug Administration, rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 
Nancy E. Pirt, Office of Health Affairs 
{HFY-20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-1382. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98-417) 
and the Generic Animal Drug and Patent 
Term Restoration Act (Pub. L. 100-870) 
generally provide that a patent may be 
extended for a period of up to 5 years so 
long as the patented item (human drug 
product, animal drug product, medical 
device, food additive, or color additive) 
was subject to regulatory review by 
FDA before the item was marketed. 
Under these acts, a product's regulatory 
review period forms the basis for 
determining the amount of extension an 
applicant may receive. 

A regulatory review period consists of 
two periods of time: a testing phase and 
an approval phase. For human drug 
products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the drug becomes 
effective and runs until the approval 
phase begins. The approval phase starts 
with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permission to market the drug product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 
Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
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have occurred before the patent was 
issued), FDA's determination of the 
length of a regulatory review period for 
a human drug product will include all of 
the testing phase and approval phase as 
specified in 35 U.S.C. 156(g)(1)(B). 

FDA recently approved for marketing 
the human drug product Idamycin®. 
Idamycin® (idarubicin HC1) in 
combination with other approved 
antileukemic drugs is indicated for the 
treatment of acute myeloid leukemia in 
adults. This includes French-American- 
British classifications M1 through M7. 
Subsequent to this approval, the Patent 
and Trademark Office received a patent 
term restoration application for - 
Idamycin® (U.S. Patent No. 4,046,878) 
from Adria laboratories, Inc., and the 
Patent and Trademark Office requested 
FDA's assistance in determining this 
patent's eligibility for patent term 
restoration. 

FDA, in a letter dated December 11, 
1990, advised the Patent and Trademark 
Office that this human drug product has 
undergone a regulatory review period. 
The letter also stated that the approval 
of idarubicin HC1, represented the first 
permitted commercial marketing or use 
of the product. Shortly thereafter, the 
Patent and Trademark Office requested 
that FDA determine the product's 
regulatory review period. 

FDA has determined that the 
applicable regulatory review period for 
Idamycin® is 3,425 days. Of this time, 
3,032 days occurred during the testing 
phase of the regulatory review period, 
while 393 days occurred during the 
approval phase. These periods of time 
were derived from the following dates: 

1. The date an exemption under 
section 505(i) of the Federal Food, Drug, 
and Cosmetic Act became effective: 
May 14, 1981. The applicant claims 
March 10, 1981, as the date the 
investigational new drug (IND) 
application became effective. However, 
FDA records indicate that the IND 
became effective on May 14, 1981, which 
was the date the IND was released from 
clinical hold. 

2. The date the application was 
initially submitted with respect to the 
human drug product under section 507 of 
the Federal Food, Drug, and Cosmetic 
Act: August 31, 1989, FDA has verified 
the applicant's claim that the date the 
new drug application (NDA 50-661) was 
filed was on August 31, 1989. 

32. The date the application was 
approved: September 27, 1990. FDA has 
verified the applicant's claim that NDA 
50-661 was approved on September 27, 
4990. 

This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 


However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 2 years of patent 
term extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before April 8, 1991, submit to the 
Dockets Management Branch (address 
above) written comments and ask for a 
redetermination. Furthermore, any 
interested person may petition FDA, on 
or before August 5, 1991, for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 
Part 1, 98th Cong., 2d Sess., pp. 41-42, 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
{except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch-betwee 9 
a.m. and 4 p.m., Monday through Friday. 


Dated: January 29, 1991. 
Stuart L. Nightingale, 
Associate Commissioner for Health Affairs. 
[FR Doc. 91-2769 Filed 2-5-91; 8;45 am] 
BILLING CODE 4160-01-M 


Health Care Financing Administration 
[OIS-011-N) ‘ 


Medicare Program; Quarterly Listing of 
Program issuances and Coverage 
Decisions 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: General notice. 


SUMMARY: This notice lists HCFA - 
Manual instructions, regulations and 
other Federal Register notices, and - 
statements of policy that were published 
during July, August and September 1990 
that relate to the Medicare program. 
Section 1871(c) of the Social Security 
Act requires that we publish a list of our 
Medicare issuances in the Federal 
Register at least every three months. 
We also are providing the content of 
revisions to the Medicare Coverage 
Issues Manual published during this 
quarter. On August 21, 1989 (54 FR 
34555), we published the centent of tne 
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Manual and indicated that we will 

publish quarterly any updates. Adding 

the Medicare Coverage Issues Manual 

changes to this listing allows us to fulfill 

this requirement in a manner that 

facilitates identification of coverage and 

other changes in our manuals. 

FOR FURTHER INFORMATION CONTACT: 

Allen Savadkin (301) 966-5265 (for 
instruction information) 

Sam DellaVecchia (301) 966-5316 (for 
Coverage Information) 

Margaret Teeters (301) 966-4678 (for All 
Other Information) 


SUPPLEMENTARY INFORMATION: 


I. Program Issuances 


The Health Care Financing 
Administration (HCFA) is responsible 
for administering the Medicare program, 
a program that pays for health care and 
related services for 34 million Medicare 
beneficiaries. Administration of the 
program involves (1) providing 
information of beneficiaries, health care 
providers, and the public; and (2) 
effective communications with regional 
offices, State governments, various 
providers of health care, fiscal 
intermediaries and carriers who process 
claims and pay bills, and others. To 
implement the various statutes on which 
the program is based, we issue 
regulations under authority granted the 
Secretary under sections 1102 and 1871 
and related provisions of the Social 
Security Act (the Act} and also issue 
various manuals, memoranda, and 
statements necessary to administer the 
program efficiently. 

Section 1871(c}(1) of the Act requires 
that we publish in the Federal Register 
no less frequently than every three 
months a list of all Medicare manual 
instructions, interpretative rules, 
statements of policy and guidelines of 
general applicability not issued as 
regulations. We published our first 
notice June 9, 1986 (53 FR 21730). As in 
prior notices, although both substantive 
and interpretative regulations published 
in the Federal Register in accordance 
with section 1871(a) of the Act are not 
subject to the publication requirement of 
section 1871(c), for the sake of 
completeness of the listing of 
operational and policy statements, we 
are including regulations (proposed and 
final) published. 


Hl. Coverage Issues 


We receive numerous inquiries from 
the general public about whether 
specific items or services are covered 
under Medicare. Providers, carriers and 
intermediaries have copies of the 
Medicare Coverage Issues Manual, 
which identifies those medical items, 


services, technologies, or treatment 
procedures that can be paid for under 
Medicare. On August 21, 1989, we 
published a notice in the Federal 
Register (54 FR 34555) that contained all 
the Medicare coverage decisions issued 
in that manual. 

In that notice, we indicated that 
revisions to the Coverage Issues Manual 
will be published at least quarterly in 
the Federal Register. We also sometimes 
issue proposed or final national 
coverage decision changes in separate 
Federal Register notices. Since we have 
been publishing each quarter a notice 
listing all manual issuances, including 
any released for the Coverage Issues 
Manual, we are adding a table to this 
listing that contains the text of revisions 
to the Coverage Issues Manual. Readers 
should find this an easy way to identify 
both our issuance of changes of all 
manuals and the text of changes to the 
Coverage Issues Manual. 

Revisions to the Coverage Issues 
Manual! are not published on a regular 
basis but on an as needed basis. We 
publish revisions as a result of 
technological changes, medical practice 
changes, responses to inquiries we 
receive seeking clarifications, or the 
resolution of coverage issues under 
Medicare. If no Coverage Issues Manual 
revisions were published during a 
particular quarter, our listing will reflect 
that fact. - 

Not all revisions to the Coverage 
Issues Manual contain major changes. 
As with any instruction, sometimes 
minor clarifications or revisions are 
made within the text. We have reprinted 
manual revisions exactly as transmitted 
to manual holders with the exception of 
underlining. We are unable to indicate 
underlined text but have provided the 
text not underlined. We will not reprint 
the table of contents, since the table of 
contents serves primarily as a finding 
aid for the user of the manual and does 
not identify items as covered or not. 

Since the August 21, 1989 publication 
date, we issued our first update that 
included the text of change to the 
Coverage Issues Manual on March 20, 
1990 (55 FR 10290). In Table IV of this 
notice, we are presenting the text of two 
issuances published this quarter that 
revise the Coverage Issues Manual. The 
issuance updates found in Table IV, 


when added to material from the 
manual published on August 21, 1989 (54 


FR 34555) and the first update published 
on March 20, 1990 (55 FR 10290), 


“constitute a complete manual as of 


September 30, 1990. Parties interested in 
obtaining a copy of the manual and 


revisions should follow the instructions 
in section IV of this notice. 


Ill. How To Use the Listing 


This notice is organized so that a 
reader may review the subjects of all 
manual issuances, memoranda, 
regulations, or coverage decisions 
published during this timeframe to 
determine whether any are of particular 
interest. We expect it to be used in 
concert with previously published 
notices. Most notably, those unfamiliar 
with a description of our manuals may 
wish to review Table I of our first three 
notices; those desiring information on 
the Medicare Coverage Issues Manual 
may wish to review the August 21, 1989 
(54 FR 34555) publication; and those 
seeking information on the location of 
regional depository libraries may wish 
to review Table IV of our first notice (53 
FR 21736). We have divided this current 
listing into four tables. 

Table I describes where interested 
individuals can get a description of all 
previously published HCFA manuals 
and memoranda. 

Table II of this notice lists, for each of 
our manuals or Program Memoranda, a 
transmittal number unique to that 
instruction and its subject matter. A 
transmittal may consist of a single 
instruction or many. Often it is 
necessary to use information in a 
transmittal in conjunction with 
information currently in the manuals. 

Table III lists all Medicare regulations 
and general notices published in the 
Federal Register during this period. For 
each item, we list the date published, 
the title of the regulation, and the Parts 
of the Code of Federal] Regulations 
(CFR) which have changes. 

Table IV sets forth the revisions to the 
Medicare Coverage Issues Manual that 
were published during this quarter. For 
each of the revisions, we give a brief 
synopsis of the revision as it appears on 
the transmittal sheet, the manua) section 
number, and the title of the section. We 


present a complete copy of the revised 
material, no matter how minor the 
revision, and identify the revision by 
printing in italics the text that was 
changed. If the transmittal includes 
material unrelated to the revised 
sections, for example, when the addition 
of revised material causes other sections 


to be repaginated, we do not reprint the 
unrelated material. 


IV. How to Obtain Listed Material 
A. Manuals 


An individual or organization 
interested in routinely receiving any 
manual) and revisions to it may purchase 
a subscription to that manual. Those 


wishing to subscribe should contact 
either the Government Printing Office 





(GPO) or the National Technical 
Information Service (NTIS) at the 
following addresses: Superintendent of 
Documents, Government Printing Office, 
Washington, DC 20402, telephone (202) 
783-3238; National Technical 
Information Service, Department of 
Commerce, 5825 Port Royal Road, 
Springfield, VA 22161, telephone (703) 
487-4630. 

In addition, individual manual 
transmittals and Program Memoranda 
listed in this notice can be purchased 
from NTIS. Interested parties should 
identify the transmittal(s) they want. 
GPO or NTIS will give complete details 
= to obtain the publications they 
seil. 


B. Regulations and Notices 


Regulations and notices are published 
in the daily Federal Register. Interested 
individuals may purchase individual 
copies or miay subscribe to the Federal 
Register by contacting the Government 
Printing Office at the following address: 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402, telephone (202) 
783-3238. When ordering individual 
copies, it is necessary to cite either the 
date of publication or the volume 
number and page number. 


C. Rulings 


Rulings are published on an 
infrequent basis by HCFA. Interested 
individuals can obtain copies from the 
nearest HCFA regional office or review 
them ai the nearest regional depository 
library. We also sometimes publish 
Rulings in the Federal Register. 


V. How to Review Listed Material 


Transmittals or Program Memoranda 
can be reviewed at a local Federal 
Depository Library (FDL). Under the 
Federal Depository Library Program, 
government publications are sent to 
approximately 1400 designated libraries 
throughout the United States. Interested 
parties may examine the documents at 
any one of the FDLs. Some may have 
arrangements to transfer material to a 
local library not designated as an FDL. 


To locate the nearest FDL, individuals 


should contact any library. 

In addition, individuals may contact 
regional depository libraries, which 
receive and retain at least one copy of 
nearly every Federal Government 
publication, either in printed or 
microfilm form, for use by the general 
public. These libraries provide reference 
services and interlibrary loans; 
however, they are not sales outlets. 
Individuals may obtain information 
about the location of the closest regional 
depository library from any library. 

Superintendent of Documents 
numbers for each HCFA publication are 
shown in Table II, along with the HCFA 
publication and transmittal numbers. To 
help FDLs locate the instruction, use the 
Superintendent of Documents number, 
plus the HCFA transmittal number. For 
example, to find the Intermediary 
Manual Part 3—Claims Process (HCFA- 
Pub. 13-3) transmittal the “Review of 
ESRD Bills,” use the Superintendent of 
Documents No. HE:22.8/6 and the HCFA 
transmittal number 1484. 


VI. General Information 


It is possible that an interested party 
may have a specific information need 
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and not be able to determine from the 
listed information whether the issuance 
or regulation would fulfill that need. 
Consequently, we are providing 
information contact persons to answer 
general questions concerning these — 
items. Copies are not available through 
the contact persons. Individuals are 
expected to procure copies or arrange to 
review them as noted above. 

Questions concerning items in Tables 
I or II may be addressed to Allen 
Savadkin, Office of Issuances, Health 
Care Financing Administration, room 
688 East High Rise, 6325 Security Blvd., 
Baltimore, MD 21207, telephone (301) 
966-5265. 

Questions concerning items in Table 
IV may be addressed to Sam 
DellaVecchia, Office of Coverage and 
Eligibility Policy, Health Care Financing 
Administration, room 445 East High 
Rise, 6325 Security Blvd., Baltimore, MD 
21207, Telephone (301) 966-5316. 

Questions concerning all other 
information may be addressed to 
Margaret Teeters, Regulations Staff, 
Health Care Financing Administration, 
room 132 East High Rise, 6325 Security, 
Blvd., Baltimore, MD 21207, Telephone 
(301) 966-4678. 


Table I—Description of Manuals, 
Memoranda and HCFA Rulings 


An extensive descriptive listing of 
manuals and memoranda was 
previously published at 53 FR 21731 and 
supplemented at 53 FR 36892 and 53 FR 
50579. Also, for a complete description 
of the Medicare Coverage Issues 
Manual, please review 54 FR 34555. 


TABLE Il.—MEDICARE MANUAL INSTRUCTIONS JULY-SEPTEMBER 1990 


Manual/subject/pubtication No. 


Intermediary Manual 


Part 2—Audits, Reimbursement Program Administration (HCFA Pub. 13-2) (Superintendent of Documents No. HE 22.8/6-2) 


Aggregate Overpayments. 
Determination of Amount of Overpayment. 
Demand 


Overpayment Letters. 
Repayment Extended Longer Than 12 Months and Monitoring an Approved Extended Repayment Schedule. 
Procedure for Suspension of Interim Payments. - 


| Provider Billing Where Services Are Related to Accident. 
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TABLE |I.—MEDICARE MANUAL INSTRUCTIONS JULY-SEPTEMBER 1990—Continued 
Manuail/subject/ publication No. 


Processing of Claims indicating Possibility of Payments Under No-Fault Insurance. 
Secondary Medicare 

Conditional Primary Medicare Benefits. 

State Law or Contract Provides That No-Fault insurance is Secondary to Other insurance. 
Provider and Beneficiary’s Responsibility With Respect to No-Fauit Insurance. 


@ Review of ESRD Bills. 
Guidelines for Review of Ciaims for Epoetin 


© Review of Form HGFA~1450 for inpatient and Outpatient Bis 


hao! Payment Aunt for Hosptale Wh Dapropeionte Share of Lowincome Patents 
Rural Referral Centers. 


Criteria and Payments for Sole Community Hospitals and for Medicare Dependent Hospitals. 
Specific File. 


Part 2—Program Administration (HCFA-Pub. 14-2) (Superintendent of Documents No. HE 22.8/7-3) 
@ Unit Cost Functional Criterion. 
Carriers Manual 
Part 3—Ciaims Process (HCFA-Pub. 14-3) (Superintendent of Documents No. HE 22.8/7) 


ee ee ree CS ee a ae ee 
Employer Group Health Pians. 
pt enh yma len sla aelaianaa 


Determining i 
@ Mandatory Assignment and Other Requirements for Home Dialysis Supplies and Equipment Paid Under Method Il. 
and Denial 
@ Effect on Deductibles and Coinsurance. 
Definitions. 
Processing of Claims indicating Possibility of Payments Under No-Fault Insurance. 
Medicare 
Conditional Primary Medicare Benefits. 


State Law or Contract Provides That No-Fault Insurance Is Secondary To Other Insurance. 
With Respect to No-Fault insurance. 


Prevailing Charge. : 5 
Determination of the Inflation-indexed Charge for Nonphysician Services. 
Durable Medical Equipment. 
Delivery and Service Charges for Durable Medical Equipment. 
Interest and Carrying Charges. 
Penalty Charges for Late Payment Not Included in Reasonable Charges. 
Additional Expenses for Deluxe Features. 
Payment for Power-Operated Vehicles That May Be Appropriately Used as a Wheelchair. 
for Rented or Purchased from an Individual. 


Coverage 
Evidence of Medical Necessity for Home Oxygen Therapy. 
Form HCFA-484. 
@ Payment to Psychologists. 
Payment to Clinical Social Workers. 
@ Charges imposed by immediate Relatives of Patient or Members of Household. 
Screens. 


@ Use of Summary Voucher for Notice of Payment to Physician or Supplier. 
Outpatient Occupational Therapy Services Furnished by Occupational Therapists in Independent Practice. 
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TABLE 1.—MEDICARE MANUAL INSTRUCTIONS JULY-SEPTEMBER 1990—Continued 


Trans. No. Manual/subject/publication No. 


7 Program Memorandum 
Intermediaries (HCFA-Pub. 60A) 
(Superintendent of Documents HE 22.6/6-5) 


@ Delay in Accepting 10 Diagnoses and 10 Procedures Until October 1, 1991. 
@ improper Medicare Payments for en et aenaieete emma ee 


Program Memorandum 
Carriers (HCFA-Pub. 608) (Superintendent of Documents No. HE 22.6/6-5) 


B-90-7 i aaa prance teense ss. cosanchncaiy aasenecommatiereal 
Adjustment. : 


Program Memorandum 
intermediaries/Carriers (HCFA-Pub. 60A/B) {Superintendent of Documents No. HE 22.8/6-5) 


AB-90-6 | © Notice of New interest Rate Applicable on Clean Claims 


Program Memorandum 
Regional Offices (HCFA-Pub. 52) (Superintendent of Documents No. HE 22.28/5:90-1) 


90-2 | Eniorcement of Medicare Skiled Nursing Facility Demand Bling Requrements, ’ 


Program Memorandum 
Health Maintenance Organization/Competitive Medical Pian (HCFA-Pub. 76) 
(Superintendent of Documents No. HE 22.28/2} 


@ implementation of Section 6206(b1){B) of Omnibus Budget Reconciliation Act of 1989. 
Program Memorandum 
Quality Assurance (HCFA-Pub. 26) 
(Superintendent of Documents No. HE 22.28/3) 


@ Implementation of the Gramm-Rudmann-Hollings Payment Reductions for Services Provided on Aprii 1-September 30, 1990. 


State Operation Manual 
Provider Certification (HCFA~Pub. 7) 
(Superintendent of Documents No. HE 22.8/12) 


@ The Medicare/Medicaid Automated Certification System. 
Specification of Resident Assessment instruments for Use in Long Term Care Facilities. Resident Assessment Instrument for Long Term Care 


Surveyor Procedures for Pharmaceutical Service Requirements in Long Term Care Facilities. 


Regional Office Manual 
Part 2—Medicare 
(HCFA-Pub. 23-2) 
(Superintendent of Documents No. HE 22.8/8) 


The Contractor Performance Evaluation Program 
The Contractor Performance Evaluaton Program Review Compietion Dates 
Sampling Techniques 


The Contractor Performance Evaluation Program Review Report 
Appeals 


Gathering 7 

Target Dates in Preparing ACERs/Service Area Reports. 
Control of ACERs. 

Multi-Regional ACERs. 

ACERs for Multi-Regional Contractors. 
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TABLE I!l.—MEDICARE MANUAL INSTRUCTIONS JULY-SEPTEMBER 1990—Continued 
Manual/subject/publication No. 


Hospital Manual 
(HCFA-Pub. 10) 
(Superintendent of Documents No. HE 22.8/2) 


@ Limitations on Payment for Services to the Employed Aged and Aged Spouses of Employed individuals of Any Age Who Are Covered by 
Employer Group Health Plans. 

Medicare as Secondary Payer for Disabled Individuals. 

@ Effect on Deductibles, Coinsurance and Ultilization. 

Definitions. 


Billing Where Services Are Related to Accident. 
Secondary Medicare Payments. 
Conditional Primary Medicare Benefits. 
No-Fault Insurer Denies That it Is Primary 3 
State Law or Contract Provides That No-Fauilt insurance is Secondary to Other insurance. 
Provider and Beneficiary’s Responsibility With Respect to No-Fauit insurance. 
Private Right of Action. 
@ Completion of Form HCFA-1450 for Inpatient and/or Outpatient Bills. 
Procedures. 


Home Health Agency (HCFA-Pub. 11.) Superintendent of Documents No. HE 22.8/5) 


@ Limitations on Payment for Services to the Employed Aged and Aged Spouses of Employed Individuals of Any Age Who Are Covered by 
Employer Group Health Pians. 
Medicare As Secondary Payer for Disabled Individuals. 
@ Effect on Deductibies, Coinsurance and Utilization. 
Definitions. ; 
Billing Where Services Are Accident Related. 
Secondary Medicare Payments. 
No-Fault insurer Denies That It Is Primary Payer. 
State Law or Contract Provides That No-Fault Insurance ts Secondary To Other insurance. 
Provider and Beneficiary’s Responsibility With Respect To No-Fauit Insurance. 
Private Right of Action. 
pape patina ar ae ae eames mata 
@ Special instructions for Billing Dysphagia. 
@ Billing for Part B Outpatient Physical Therapy Services. 


Skilled Nursing Facility Manual (HCFA-Pub. 12) (Superintendent of Documents No. 22.8/3) 
@ Limitations on Payment for Services to the Employed Aged and Aged Spouses of Employed Individuals of Any Age Who Are Covered by 


Benefits. 
No-Fauilt insurer Denies That it is Primary Payer. 
State Law or Contract Provides That No-Fault Insurance is Secondary To Other Insurance. 
Provider and Beneficiary’s Responsibility With Respect To No-Fauilt insurance. 
@ Special instructions for Billing Dysphagia. 
@ Billing for Part B Outpatient Physical Therapy Services. 


Outpatient Physical Therapy and Comprehensive Outpatient Rehabilitation 
Facility Manual (HCFA-Pub. 9) (Superintendent of Documents No. HE 22.8/9) 


@ Special instructions for Billing Dysphagia. 
@ Billing for Part Outpatient Physical Therapy Services. 


Coverage Issues Manual (HCFA-Pub. 6) (Superintendent of Documents No. HE 22 8/14) 


2 as 
Screening Pap Smears. 
@ Ourable Medical Equipment Reference List. 
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TABLE Il.—MEDICARE MANUAL INSTRUCTIONS JULY-SEPTEMBER 1990—Continued 


Provider Reimbursement Manual (HCFA-Pub. 15-1) (Superintendent of Document No. 22.8/4) 


357 [© Tentative Retroactive Adjustment 


Provider Reimbursement Manual 
Part li—Provider Cost Reporting Forms and Instructions (Superintendent of Documents No. HE 22.8/4) 


@ Cost Reporting instructions and Form HCFA-2552-89. 
@ Recomputation of Equity Capital Balance. — 


Carrier Quality Assurance Handbook (HCFA-Pub. 25) (Superintendent of Document No. HE 22.8:C 23/982) 


42 © Assessing Eror that Feat to Line tems or Nonine tems 


‘ 


TABLE III—REGULATIONS AND NOTICES TABLE III—REGULATIONS AND NOTICES 
PUBLISHED JULY-SEPTEMBER, 1990 PUBLISHED JULY-SEPTEMBER, 1990— 


(55 FR 31185) 


08/07/90 
(55 FR 32078) 


08/07/90 
(55 FR 32088) 


08/17/90 
(55 FR 33697) 


08/28/90 
(55 FR 35142) 


09/04/90 
(55 FR 35990) 


09/06/90 
(55 FR 36754) 


Continued 


08/01/90 
(55 FR 31196) 


08/03/80 
(55 FR 31758) 


08/22/90 


07/05/90 
(55 FR 27690) 


07/09/90 
(55 FR 28101) 
07/20/90 

(55 FR 29674) 


07/24/90 
(55 FR 30036) 
08/07/90 
(55 FR 32150) 


08/07/90 
(55 FR 32150) 


Medicare program; update of Am- 


(55 FR 35466) 


09/04/90 
(55 FR 36178) 


09/13/90 
(55 FR 37768) 
09/28/90 
(55 FR 39730) 


Table IV.—Medicare Coverage Issues Manual 


(For the reader's convenience, new 
material and changes to previously published 
items are in italics. The transmittals include 
material unrelated to revised sections. We 
are not reprinting the unrelated material. In 
section 60-9, the two italicized items have 
been added to the Durable Medical 
Equipment Reference List, partially shown 
here. We are not reprinting either the 
introductory material of this section or the 
entire reference list.) 

[Transmittal No. 43; section 50-20 Diagnostic. 
Pap Smears 

Coverage of diagnostic pap smears has been 
in effect since May 15, 1978.] 


Section 50-20, Diagnostic Pap Smears.—This 
section, including the title, has been clarified 
to differentiate its scope from and make it 
consistent with section 50.20.1. 


50-20 Diagnostic Pap Smears 


A diagnostic pap smear and related 
medically necessary services are covered 
under Medicare Part B when ordered by a 
physician under one of the following 
conditions: 

© Previous cancer of the cervix, uterus, or 
vagina that has been or is presently being 
treated; 

¢ Previous abnormal pap smear; 

e Any abnormal findings of the vagina, 
cervix, uterus, ovaries, or adnexa; 

¢ Any significant complaint by the patient 
referrable to the female reproductive system; 
or 
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¢ Any signs or symptoms that might in the 
physician's judgment reasonably be related 
to a gynecologic disorder. 
In respect to the last bullet, the contractor's 
medical staff must determine whether in a 
particular case a previous malignancy at 
another site is an indication for a diagnostic 
pap smear or whether the test must be 
considered a screening pap smear as 
described in section 50-20.1. 
Use the following CPT code for indicating 
diagnostic pap smears: 

© 88151 Cytopathology, smears, cervical or 
vaginal (e.g., Papanicolaou), up to three 
smears; screening by technician under 
physician supervision; or 

© 88150 Cytopathology, smears, cervical or 
vaginal (e.g., Papanicolaou), up to three 
smears; requiring interpretation by 
physician. 
[Transmittal No. 43; Section 50-20.1. 
Screening Pap Smears 
This new benefit was effective July 1, 1990. 
However, carriers may not implement this 
policy until March 8, 1991, in any way which 
would adversely affect a claimant. This 
means that carriers may not deny claims or 
defer decisions on these claims based on this 
instruction. Carriers that have developed 
their own policies denying or otherwise 
limiting coverage for this service may retain 
their own policies until this notice becomes 
effective.] 
Section 50-20.1., Screening Pap Smears.— 
This provides new instructions for coverage 
of screening Pap Smears. Coverage of these 
services was authorized by section 6115 of 
OBRA 1989 (P.L. 101-239). 
50-20.1. Screening Pap Smears for Early 
Detection of Cervical Cancer 


A screening pap smear (use HCPCS codes 
Q0060 Screening Papanicolaou smear, 
cervical or vaginal, up to three smears; by 
technician under physician supervision or 
Q0061 Screening Papanicolaou smear, 
cervical or vaginal, up to three smears 
requiring interpretation by physician) and 
related medically necessary services 
provided to a woman for the early detection 
of cervical cancer (including collection of the 
sample of cells and a physician's 
interpretation of the test results) are covered 
under Medicare Part B when ordered by a 
physician under one of the following 
conditions: 

© She has not had such_a test during the 
preceding 3 years (use ICD-9-CM codes: 
V72.6 Laboratory examination and V76.2 
Special Screening for malignant neoplasms, 
cervix); or 

© There is evidence (on the basis of her 
medical history or other findings) that she is 
at high risk of developing cervical cancer 
and her physician recommends that she have 
the test performed more frequently than ~ 
every 3 years (use ICD-8-CM codes: V72.6 
Laboratory examiantion and V15.89. Other 
specified personal history presenting hazards 
to health). 
[Transmittal No. 44; Section 60-9] 


Section 60-9, Durable Medical Equipment 
Reference List.—"Air Fluidized Bed” has 
been added and “Bead Bed” has been revised 
to cross refer to new section 60-19. 


Durable Medical Equipment Reference List: 


Item 


Coverage Status 


Air Cleaners...........00. —deny— 


environmental 
control equipment; 
not primarily 
medical in nature 
(section 1861(n) of 
the Act). 


Air Conditioners........... —deny— 


environmental 
control equipment; 
not primarily 
medical in nature 
(section 1861(n) of 
the Act). 


Air-Fluidized Bed........ —(See section 60- 


19.) 


Alternating Pressure —covered if patient 


Pads, and 
Mattresses and 


Lambs Wool Pads. 


Audible/ Visible 
Signal Pacemaker 
Monitor. 


Augmentative 
Communication 
Device. 

Bathtub Lifts 


has, or is highly 


susceptible to, 
decubitus ulcers, 
and patient's 
physician has 
specified that he 
will be supervising 
its use in 
connection with 
his course of 
treatment. 

—(See Self- 
Contained 
Pacemaker 
Monitor.) 

—{See 
Communicator.) 


—deny—convenience 
item; not primarily 
medical in nature 
(section 1861{n) of 
the Act). 


Bathtub Seats............. ... —deny—comfort or 


convenience item; 
hygienic 
equipment; not 
primarily medical 
in nature (section 
1861(n) of the Act). 


Bead Bed ..sseosserversseosers .. —{See section 60- 


“Bed Baths (home 


type). 


Bed Lifter (bed 
elevator). 


19.) 
—deny—hygienic 
equipment; not 
primarily medical 
in nature (section 
1861(n) of the Act). 
—deny—not 
primarily medical 
in nature (section 
1861{n) of the Act. 


{Transmittal No. 44, Section 60-19 Air- 


Fluidized Bed 


~ The effective date for purposes of carrier 


implementaiton of these instructions was July 
30, 1990. However, carriers may not 
implement this policy until March 8, 1991, in 
any way which would adversely affect a 
claimant. This means that carriers may not 
deny claims or defer decisions on these 
claims based on these instructions. Carriers 
that have developed their own policies 
denying or otherwise limiting coverage for 
this service may retain their own policies 
until this notice becomes effective.] 


4837 


Section 60-19, Air-Fluidized Bed.—This 
section has been added to reflect a change 
that permits coverage of home use of air- 
fluidized beds under special circumstances 
for beneficiaries who meet specific selection 
criteria. 


For interim reporting purposes, use HCPCS 
code Q0049. A permanent HCPCS code will 
be issued with the 1991 update. Do not 
confuse Q0049—Air-Fluidized Bed with E0192 
Powered Flotation Therapy bed (low air loss 
bed). 

An air-fluidized bed is a device employing 
the circulation of filtered air through ceramic 
spherules (small, round ceramic objects) that 
is intended for medical purposes to treat or 
prevent bedsores, to treat severe or extensive 
burns, or to aid circulation. 


A powered flotation therapy bed is a device 
that is equipped with a mattress that contains 
a large volume of constantly moving water, 
air, mud or sand. It is intended for medical 
to treat or prevent a patients’ 
[patient's] bedsores, to treat severe or 
extensive burns, or to aid circulation. The 
mattress may be electrically heated. 
These instructions should be implemented 
within your current operating budget. 
60-19 Air-Fluidized Bed 


An air-fluidized bed uses warm air under 
pressure to set small ceramic beads in 
motion which simulate the movement of 
fluid. When the patient is placed in the bed, 
his body weight is evenly distributed over a 
large surface area which creates a sensation 
of “floating.” Medicare payment for home 
use of the air-fluidized bed for treatment of 
pressure sores can be made if such use is 
reasonable and necessary for the individual 
patient. 
A decision that use of an air-fluidized bed is 
reasonable and necessary requires that: 

¢ The patient has a stage 3 (full thickness 
tissue loss) or stage 4 (deep tissue 
destruction) pressure sore; 

© The patient is bedridden or chair bound 
as a result of severely limited mobility; 

¢ In the absence of an air-fluidized bed, 
the patient would require institutionalization; 

© The air-fluidized bed is ordered in 
writing by the patient's attending physician 
based upon a comprehensive assessment 
evaluation of the patient after conservative 
treatment has been tried without success; 

¢ A trained adult caregiver is available to 
assist the patient with activities of daily 
living, fluid balance, dry skin care, 
repositioning, recognition and management 
of altered mental status, dietary needs, 
prescribed treatments, and management and 
support of the air-fluidized bed system and 
its problems such as leakage; 

¢ A physician directs the home treatment 
regimen, and reevaluates and recertifies the 
need for the air-fluidized bed on a monthly 
basis; and 

¢ All other alternative equipment has been 
considered and ruled out. 


© Home use of the air-fluidized bed is not 
covered under any of the following 
circumstances: 

¢ The patient has coexisting pulmonary 
disease (the lack of firm back support makes 





coughing ineffective and dry air inhalation 
thickens pulmonary secretions); 

© The patient requires treatment with 
moist wound dressings (the drying effect of 
air-fluidized beds counteracts the moist 
dressing); 

© The caregiver is unwilling or unable to 
provide the type of care required by the: 
patient on an air-fluidized bed; 

© Structural support is inadequate to 
support the weight of the air-fluidized bed 
system (it generally weights 1600 pounds or 
more); 

¢ Electrical system is insufficient for the 
anticipated increase in energy consumption; 
or 

© Other known contraindications exist. 
Coverage of air air-fluidized bed is limited to 
the equipment itself. Payment for this 
covered item may only be made if the written 
order from the attending physician is 
furnished to the supplier prior to the delivery 
of the equipment. Payment is not included for 
the caregiver or for architectural adjustments 
such as electrical or structural improvement. 
Cross refer: Carriers Manual, Section 5102.2 
(Catalog of Federal Domestic Assistance 
Program No. $3.773, Hospital Insurance; and 
Program No. 93.774, Medicare-Supplementary 
Medical Insurance Program) 

Dated: January 6, 1991. 
Gail R. Wilensky, 
Administrator, Health Care Financing 
Administration. 
[FR Doc. 91-2730 Filed 2-5-91; 8:45 am] 
BILLING CODE 4120-01-M 


Public Health Service 


Heaith Resources and Services 
Administration; Statement of 
Organizations, Functions and 
Delegations of Authority 


Part H, Chapter HB (Health Resources 
and Services Administration) of the 
Statement of Organization, Functions, 
and Delegations of Authority of the - 
Department of Health and Human 
Services (47 FR 38409-24, August 31, 
1982, as amended most recently at 55 FR 
48295, November 20, 1990), is amended 
to reflect the abolishment of the Division 
of Quality Assurance and Liability 
Management, Bureau of Health 
Professions; the establishment of 
Division of Quality Assurance, Bureau 
of Health Professions; and the 
establishment of the Division of Vaccine 
Injury Compensation, Bureau of Health 
Professions. 

Under “Section HB-10, Organization 
and Functions,” amend the following: 

(1) Delete the “Division of Quality 
Assurance and Liability Management 
(HBP7)” in its entirety. 

(2) Add the following two statements 
after the functional statement for 


“Division of Disadvantaged Assistance 
(HBP8):” 


Division of Quality Assurance 
(BHP8). Serves as the focal point within 
the Public Health Service (PHS) for 
medical, dental, nursing and other 
health professions quality assurance 
efforts. Specifically in coordination with 
PHS Agencies, the Department and 
other Federal entities, State licensing 
boards, and national, State and local 
professional organizations: (1) 
Administers the National Practitioner 
Data Bank (NPDB) as authorized under 
title IV of the Health Care Quality - 
Improvement Act of 1986 and section 5 
of the Medicare and Medicaid Patient 
and Program Protection Act of 1987; (2) 
prepares and submits periodic reports to 
the Congress on NPDB activities; (3) 
conducts and supports research based 
on NPDB information; (4) maintains 
active consultative relations with 
professional organizations, societies, 
and Federal agencies involved in the 
NPDG; (5) proposes and monitors PHS 
guidelines for (a) credentials 
assessment, granting of privileges, and 
monitoring and evaluating programs for 
physicians, dentists, and other health 
care professionals; (b) professional 
review of specified medical events in 
the health care system; and (c) risk 
management and utilization reviews; (6) 
encourages evaluation and 
demonstration projects and research ~ 
concerning quality assurance, medical 
liability and malpractice; (7) works with 
the Secretary's office to provide 
technical assistance to States 
undertaking malpractice reform; (8) 
provides staff to and coordinates the 
activities of the PHS Interagency 
Advisory Council on Quality Assurance 
and Risk Management; and (9) 
undertakes other quality assurance and 
risk management development efforts. 

Division of Vaccine Injury 
Compensation (HBP9). Holds lead 
responsibility for Department activities 
related to the Vaccine Injury 
Compensation Program (VICP). Works 
in coordination with the OASH, Centers 
of Disease Control, Office of General 
Counsel, Department of Justice, and 
United States Claims Court. Specifically: 
(1) Evaluates petitions for compensation 
under the VICP through a medical 
review and an assessment of 
compensability for all complete claim 
files; (2) tracks awards for compensation 
made under the program and reports 
periodically to the Secretary, and the 
Congress when warranted; (3) proposes 
revisions to the Vaccine Injury Table to 
the Secretary; (4) provides executive 
secretariat services for the Advisory 
Commimssion on Childhood Vaccines 


‘ (ACCV); (5) develops and maintains all 


information systems necessary for 
program implementation; and (6) 
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provides information to the general 
public and other on the VICP. 

These organizational and functional 
changes are effective upon date of 
signature. 

Dated: January 29, 1991. 

Robert G. Harmon, 

Administrator, HRSA. 

[FR Doc. 91-2782 Filed 2-5-91; 8:45 am] - 
BILLING CODE 4160-15-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of Administration 
[Docket No. N-90-3206] 


Submission of Proposed Information 
Collections to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notices. 


SUMMARY: The proposed information 
collection requirements described below 
have been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comment on the subject 
proposals. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
these proposals. Comments should refer 
to the proposal by name and should be 
sent to: 


Wendy Sherwin, OMB Desk Officer, 
Officer of Management and Budget, 
New Executive Office Building, — 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 

David S. Cristy, Reports Management 

Officer, Department of Housing and 

Urban Development, 451 7th Street, 

Southwest, Washington, DC 20410, 

telephone (202) 708-0500. This is not a 

toll-free number. Copies of the proposed 

forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 

Department has submitted the proposals 

for the collections of information, as 

described below, to OMB for review, as 
required by the Paperwork Reduction 

Act (44 U.S.C. chapter 35). 

The Notices list the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4} the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
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submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 


Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; Section 7(d) of 


the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 


Dated: January 31, 1991. 
John T. Murphy, 


Director, Information Policy and Management 


Division. 

Proposal: HOPE for Homeownership 
of Single Family Homes—FR-2875. 

Office: Community Planning and 
Development. 

Description of the need for the 
information and its proposed use: 
Applications will be solicited from non- 
profit organizations, cooperative 
associations or public agencies in 
cooperation with a private non-profit 


Number of 


organization for participation in the 
HOPE for Homeownership of Single 
Family Homes Program under 
Homeownership and Opportunity for 
People Everywhere Programs. This 
program, created by the Cranston- 
Gonzalez National Affordable Housing 
Act, provides grants to develop 
Homeownership programs. 

Form number: None. 

Respondents: State or Local 
Governments and Non-Profit 
Institutions. 

Frequency of submission: On 
Occasion. 

Reporting burden: 


Hours per Burden 


‘ Frequency of x =. 
response response 


a hours 


1 42 r 


Total estimated burden hours: 8,400. 

Status: New. 

Contact: John Garrity, HUD, (202) 708- 
0324; Wendy Sherwin, OMB, (202) 395- 
6880. ; 


Date: January 31, 1991. 
Proposal: Shelter Plus Care. 


Total estimated burden hours: 17,470. 

Status: New. 

Contact: James N. Forsberg, HUD, 
(202) 708-4300; Wendy Sherwin, OMB, 
(202) 395-6880. 

Date: January 31, 1991. 

[FR Doc. 91-2770 Filed 2-5-91; 8:45 am] 
BILLING CODE 4210-01-M 


[Docket No. 91-3202] 


Submission of Proposed Information 
Collections to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notices. 


SUMMARY: The proposed information 


collection requirements described below 
have been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comment on the subject 
proposals. 

ADDRESSES: Interested persons are 


invited to submit comment regarding 
these proposals. Comments should refer 


Office: Communtiy Planning and 
Development. 

Description of the need for the 
information and its proposed use: This 
program is designed to link supportive 
services to rental assistance for 
Homeless People with disabilities such 
as mental illness, chronic substance 


to the proposal by name and should be 
sent to: 


Wendy Sherwin, OMB Desk Officer, 
Office of Management and Budget, 
New Executive Office Building, 
Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 


SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposals 
for the collections of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

The Notices list the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
ifnormation: (3) the description of the 
need for the information and its 


8,400 


abuse (Alcohol or Drugs) or both, or 
AIDS and related diseases. 

Form number: SF-424. 

Respondents: State or Local 
Governments. 

Frequency of submission: On 
Occasion. 

Reporting burden: 


x  oursper _ 
response 


Burden 
hours 


43.675 17,470 


proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 


Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; Section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: January 30, 1991. 

John T. Murphy, 
Director, Information Policy and Management 
Division. 

Proposal: HOPE for Elderly 

Independence Program. 


Office: Housing. 





Description of the need for the 


‘information and fts proposed use: The 
purpose of this program is to provide 
supportive services for frail elderly 
residents in the community who need 
such services so they can remain in their 
homes and not need to unnecessarily go 


to institutions of care such as nursing 


Total estimated burden hours: 7,662.5. 

Status; New, 

Contact: Jerold Nachison, HUD, (202) 
708-3291; Wendy Sherwin, OMB, (202) 
395-6880. 


Date: January 30, 1991. 


Proposa): HOPE Grant Programs 


Notice of Program Guidelines—FR-2875. 


Tota! estimated burden hours: 12,000. 


Status: New. 

Contact: Audrey Hinton, HUD, (202) 
708-0216; Wendy Sherwin, OMB, (202) 
395-6880. 

Date: January 30, 1991. 


(FR Doc. 91-277 Filed 2—5—91; 8:45 am] 


BILLING CODE 4210-01-04 


{Docket No. N-91-3203] 


Submission of Proposed information 
Collection to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESSES: Interested persons are 
invited to submit comments regarding - 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to Wendy Sherwin, OMB Desk 
Officer, Office of Management and 
Budget, New Executive Office Building, 
Washington, DC 20503. 


homes or other facilities. The 
information is needed to apply for funds 
under this Act, evaluate the 
effectiveness of the demonstration and 
to meet statutory requirements and 
essential program and management 
controls to prevent fraud, waste and 


mismanagement. 


Number of 
respondents 


Office: Housing. 

Description oft the need for the 
information and its proposed use: Under 
the HOPE program, HUD makes 
planning grants and implementation 
grants to selected eligible applicants to 
assist them in developing and carrying 


out homeownership programs for 
eligible families. These guidelines 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 


submitted to OMB may be obtained 
from Mr. Cristy. 


SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 


for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2} the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
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Form number: None. 
Respondents: individuals or 


Households, and State or Local 
Governments. 


Frequency of submission: Quarterly. 
Reporting burden: 


Frequency of Hours per Burden 


1.078 4.442 7,662.5 


outline application, review and selection 
procedures for grant awards, 

Form number: None. 

Respondents; Individuals or 


Households, and State or Local’ 
Governments. 


Frequency of submission: Annually. 
Reporting burden: 


reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers: of 
an agency official familiar with the ~ 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535{d). 

Dated: January 31, 1991. 

John T. Murphy, 


Director, Information Policy and Management 
Division. 


Proposal: Proposed Rule on Seven Unit 


Limitation Section 203{k}) Program 
(FR-2713) 

Office: Housing 

Description of the need for the 
information and its proposed use: The 
rule requires state and iocal 
governments to submit a plan to HUD 
describing the program of 
neighborhood redevelopment. HUD 
must accept the plan before 
exempting a section 203{k) 
ee loan from the seven unit 
ruie. 

Form number: None 

Respondents: State or Local 
Governments 

Frequency of Submission: On Occasion 

Reporting burden: 





‘ 
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Tota) estimated burden hours: 1,600 
Status: New 


Contact: Ken Crandall, HUD; (202) 708- 
2720; Wendy Sherwin, OMB, (202) 
395-6380 


Dated: January 31, 1991. 
(FR Doc. 91-2772 Filed 2-5-91; 8:45 am| 


[Docket No. N-91-3204] 


Submission of Proposed Intormation 
Coltiection to OMB 


AGENCY: Office of Administration, HUD. 


ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 


-has been submitted to the Office of 


Management and Budget (OMB) for 
reveiw, as required by the Paperwork 


Reduction Act. The Department is 
soliciting public comments on the 


subject proposal. 
ADDRESS: Interested persons are invited 
to submit comments regarding this 


proposal. Comments should refer to the 
proposal by name and should be sent to: 


Wendy Sherwin, OMB Desk Officer, 
Office of Management and Budget, New 


Exective Office Building, Washington, 
DC 20503. 


Survey. 


Total estimated burden hours: 26,762. 


Status: Reinstatement 

Contact: Duane T. McGough, HUD, (202) 
708-1060; Daniel H. Weinberg, 
CENSUS, (301) 763-8550; Wendy 


Sherwin, OMB, (202) 395-6880. 
Date: January 16, 1991. 


[FR Doc. 91-2773 Filed 2-5-91; 8:45 am] 
BILLING CODE 4120-01-M 


[Docket No. N-$0-3205] 


Submission of Proposed information 
Collection to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 


collection requirement described below 


BILLING CODE 4210-01-M : 


Number of x 
respondents 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 


Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 


telepone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 


forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 


SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 


for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
Office of the agency to collect the 
information; (3) the description of the 
need for the information and its 


proposed use: (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal); (6) how frequently information 
submissions will be required; (7) an 


estimate of the total numbers of hours 
needed to prepare the information 


‘submission including number of 


respondents, frequency of response, and 
hours of response; (8) whether the 


proposal is new or an extension, 
reinstatement, or revision of an 


Number of 


respondents  * 


has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to: Wendy Sherwin, OMB Desk 
Officer, Office fo Management and 
Budger, New Executive Office Building, 
Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 708-0050. This is not a 


Frequency 
of response 


1 180 


Hours per 


X _ response 


information collection requirement; and 
(9) the names and telephone numbers of 


an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 


the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d]. 


Dated: january 16, 1991. 

John T. Murphy, 

Director, Information Policy and Management 

Division. 

Proposal: American Housing Survey— 
1991 National Sample 

Office: Policy Development and 
Research 

Description of the need. for the 
information and its proposed use: The 
1991 AHS-Nationa] is a longitudinal 
study that collects current information 
on the quality, availa'sility, and cost of 
the housing inventory. It also provides 
information on the characteristics of 
occupants. Federal and Local 
government agencies use AHS data to 


evaluate housing issues. 
Form number: AH-21, 22, 23, 26, 27, 28, 


and 394. 


Respondents: Individuals or 


Households. 


Frequency of submission: Biennially. 
Reporting burden: 


x ea Burden 
hours 


Hours per 
response 


1 47 


Frequency 
of response 


toll-free number. Copies of the proposed 
forms and other available documents 


submitted to OMB may be obtained 
from Mr. Cristy. 


SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35}. 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 


proposal; (6) how frequently information 





submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission-including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 


Total estimated burden hours: 3,200 

Status: Extension 

Contact: Maynard T. Curry, HUD, (202) 
708-2676; Wendy Sherwin, OMB, (202) 
395-6880. 


Date: January 28, 1991. 


[FR Doc. 91-2774 Filed 2-5-91; 8:45 am] 
BILLING CODE 4210-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wiidlife Service 
Receipt of Applications for Permits 


The following applicants have applied 
for permits to conduct certain activities 
with endangered species. This notice is 
provided pursuant to section 10{c) of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531, et seg.): 
PRT-755831 


Applicant: Lowry Park Zoological Gardens, 

Tampa, FL. 

The applicant requests a permit to 
import two captive-born female Persian 
leopards (Panthera pardus saxicolor) to 
Zoo Riga, Riga, Latvia, USSR, for the 
purpose of captive-breeding. 

PRT-755828 
Applicant: Chris M. Olson, Bozeman, MT. 

The applicant requests a permit to 
import three pairs of white-eared 
pheasants (Crossoptilon crossoptilon), 
and one pair of Edwards pheasants 
(Lophura edwardsi) from South View 
Aviaries, Burnaby, British Columbia, for 
the purpose of captive-breeding. These 
birds were hatched in captivity in 
Canada. 

PRT-754495 


Applicant: Moorpark College Animal 
Compound, Moorpark, CA. 


Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: January 28, 1991. 

John T. Murphy, 

Director, Information Policy and Management 
Division. 

Proposal: Local Appeals to Single 

Family Mortgage Limits 
Office: Housing 
Description of the need for the 

information and its proposed use: The 


The applicant requests a permit to 
export one male black leopard 
(Panthera pardus) to African Safari, 
Puebla, Mexico, for breeding and 
display purposes. This animal was 
confiscated and placed with the Henry 
Doorly Zoo, Omaha, Nebraska, and 
subsequently transferred to Moorpark 
College Animal Compound. 


PRT-755106 


Applicant: Lincoln Park Zoological Gardens, 
Chicago, IL. 


The applicant requests a permit to 
export 1 male and 4 female captive-born 
lion-tailed macaques (Macaca silenus) 
to the Osaka Zoo, Japan, for purposes of 
breeding and display. 


Documents and other information 
submitted with these applications are 
available to the public during normal 
business hours (7:45 a.m. to 4:14 p.m.) 
room 430, 4401 N. Fairfax Dr., Arlington, 
VA 22203, or by writing to the Director, 
U.S. Office of Management Authority, 
4401 N. Fairfax Dr., room 432, Arlington, 
VA 22203. 


Interested persons may comment on 
any of these applications within 30 days 
of the date of this publication by 
submitting written views, arguments, or 
data to the Director at the above 
address. Please refer to the appropriate 
PRT number when submitting 
comments. 


Dated: February 1, 1991. 
Karen Willson, 


Acting Chief, Branch of Permits, U.S. Office of 
Management Authority. 

[FR Doc. 91-2762 Filed 2-5-91; 8:45 am} 
BILLING CODE 4310-55-M 
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FHA single family maximum mortgage 
limit is $67,500, but may be increased 
up to $124,875 in high cost areas. HUD 
will raise the limits above $67,500 if 
housing sales data is received from 
interested parties (primarily 
homebuilders, mortgage lenders and 
realtors) which justifies an increase. 

Form number: None 

Respondents: Businesses or Other For- 
Profit 

Frequency of submission: On Occasion 

Reporting burden: 


Frequency 
of response * 


response 


1 


Bureau of Land Management 
[WY-010-01-4320-10] 


Worland District Grazing Advisory 
Board; Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of meeting of the 
Worland District Grazing Advisory 
Board. 


sumMARY: This notice sets forth the: 
schedule and agenda of a meeting of the 
Worland District Grazing Advisory 
Board. 


Dates: April 4, 1991, 10 a.m. 


ADDRESSES: Bureau of Land 
Management, Conference Room, 101 
South 23rd Street, Worland, Wyoming. 


FOR FURTHER INFORMATION CONTACT: 
Darrell Barnes, District Manager, 
Worland District Bureau of Land 
Management, P.O. Box 119, Worland, 
Wyoming 82401, (307) 347-9871. 


SUPPLEMENTARY INFORMATION: The 
agenda for the meeting will include: 

1. Discussion of the Worland District 
Grazing Advisory Board Charter. 

2. Election of a chairperson and a vice 
chairperson. 

3. Review of Worland District policy 
for 4nnual distribution and use of 8100 
funds. 

4. Review of current allotment 
management plan development. 

5. Review of fiscal year 1990-91 range 
projects and discussion and 
recommendations for proposed 1992 
range improvement projects. : 





Federal Register / Vol. 56, No. 25 / Wednesday, February 6, 1991 / Notices 


6. Review the range program summary 
. updates for resource areas. 

7. Briefing concerning the district 
volunteer program. 

8. Briefing concerning the district 
fence modification program. 

9. Opportunity for the public to 
present information or make comments. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the Board during the 
} ublic comment period or file written 
statements for the Board’s 
consideration. Anyone wishing to make 
an oral statement should notify the 
District Manager, at the above address 
by April 1, 1991. 
Darrell Barnes, 
District Manager. 
[FR Doc. 91-2707 Filed 2-5-91; 8:45 am] 
BILLING CODE 4310-22-m 


[ES-962-91-5420-10; FLES 43027] 


Disciaimer of Interest; Florida 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


sumMaARY: Notice of intent of the United 


States to disclaim certain property 
interests in Dade County, Florida. 
DATES: February 6, 1991. 

FOR FURTHER INFORMATION CONTACT: 
A. Nate Felton, Chief, Branch, of 
Adjudication, Bureau of Land 
Management, Eastern States Office, 350 
South Pickett Street, Alexandria, 
Virginia 22304, (703) 461-1433. 
SUPPLEMENTARY INFORMATION: United 
States Department of the Interior, 
Bureau of Land Management, Eastern 
States Office, 350 South Pickett Street, 
Alexandria, Virginia 22304. The United 
States of America, pursuant to section 
315 of the Federal Land Policy and 
Management Act of 1976, 43 U.S.C. 1745, 
does hereby give notice of its intention 
to disclaim any interest to James E. 
Wharton, Attorney, any lands between 
the meander line boundary of 
Government lots 1-4 and the actual high 
water mark of Biscayne Bay of the 
following described property: 
Tallahassee Meridian, Dade County, Florida 
Township 56 South, Range 40 East, Section 

22, Government Lots 1-4. 

It was determined that such lands 
resulted from an accretion and were not 
in existence at the time of statehood. 

On February 14, 1880, Tampa Patent 
No. 20 was issued conveying 
Government Lots 1 through 4 to the 
State of Florida pursuant to the Swamp 
and Overflowed Lands Act of 
September 28, 1850 (9 Stat. 352). The 
purpose of this notice is to afford an 


opportunity to all persons having an 
adverse interest in the land to file their 
objections in this office within 90 days 
of the publication date of this notice. If 
no protest is received, the disclaimer 
will issue shortly after the expiraion of 
the 90-day period. A protestant must 
serve the applicants above with a copy 
of the objections and furnish evidence of 
such service to this office. 

Robert J. Bainbridge, 

Acting State Director. 

[FR Doc. 91-2706 Filed 2-5-91; 8:45 am] 
BILLING CODE 4310-22-m 


{ID-010-00-4212-15; IDI-26805] 
Reaity Action; idaho 
AGENCY: Bureau of Land Management, 


Idaho. 


ACTION: Notice of realty action, 
classification of public lands for state 
indemnity selection, IDI-26805. 


SUMMARY: The State of Idaho has filed a 


petition for classification and an 
application to acquire mineral-in- 
character public lands under the 
provisions of sections 2275 and 2276 of 
the Revised Statutes, as amended (43 
U.S.C. 851; 852), in lieu of certain 
mineral-in-character school lands 
granted to the State under the Idaho 
Statehood Act that were encumbered by 
other rights or reservations before the 
State’s title could attach. 

The following described public lands 
have been examined and found suitable 
for State indemnity selection. Pursuant 
to title 43 Code of Federal Regulations 
(CFR), subpart 2400, and section 7 of the 
Taylor Grazing Act of June 28, 1934, the 
subject lands are hereby classified as 
suitable for State indemnity selection: 
Boise Meridian, Idaho 
T. 3S., R. 6E. 

Sec. 17: SW, W%2SE% 

Containing 240 acres, more or less in 
Elmore County. 

This classification decision is based 
on disposal criteria set forth in 43 CFR 
part 2400. Transfer of the lands to the 
State will help fulfill the Federal 
Government's common school land 
grant to the State, and constitutes a 
public purpose use of the land. Lands 
found to be valuable for public purpose 
use will be considered chiefly valuable 
for public purposes (43 CFR 2430.2b). 
TERM AND DATE: The effective date of 
this classification will be 60 days from 
the date of Federal Register publication. 
Lands to be transferred to the State of 
Idaho will be subject to the following 
reservations, terms, and conditions: 

Excepting and reserving to the United 
States a right-of-way for ditches or 
canals constructed by the authority of 
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the United States, under the Act of 
August 30, 1890 (43 U.S.C. 945). 

BLM previously granted to the Idaho 
Department of Lands a road right-of- 
way (Serial No. IDI-9494), under the Act 
of July 14, 1960 (74 Stat. 506). Title to the 
lands will not be transferred subject to 
this right-of-way, since, following 
transfer, title will merge. 

The subject lands are currently 
included in the Sunnyside Spring/Fall 
grazing allotment no. 0825. Prior to 
transfer, the lands will be deleted from 
the grazing allotment. 

Publication of this notice in the 
Federal Register segregates the subject 
lands from appropriation under the 
public land laws (except for State 
indemnity selection) and the mining and 
mineral leasing laws. The segregative 
effect will end upon title transfer or 
eighteen (18) months from the date of 
this publication, whichever occurs first. 
SUPPLEMENTARY INFORMATION: Detailed 
information concerning this 
classification may be obtained by 
contacting John Sullivan, BLM Bureau 
Resource Area Realty Specialist, at (208) 
384-3338. 

For a period of 45 days from the date 
of publication of this notice in the 
Federal Register, interested parties may 
submit comments in writing to the 
District Manager, Bureau of Land 
Management, Boise District Office, 3948 
Development Avenue, Boise, Idaho 
83705. Objections to this classification 
will be evaluated by the State Director, 
who may sustain, modify, or vacate this 
realty section. In the absence of any 
objections, this realty action will 
become the final determination of the 
Department of the Interior. 

The following petition for 
classification is hereby approved: Name 
of Petitioner: Idaho State Board of Land 
Commissioners Type of Petition: State 
indemnity selection, under the 
provisions of sections 2275 and 2276 of 
the Revised Statutes, as amended (43 
U.S.C. 851; 852). 

Dated: January 25, 1991. 

Barry C. Cushing, 

Acting District Manager. 

[FR Doc. 91-2717 Filed 2-5-91; 8:45 amj 
BILLING CODE 4310-GG-M 


[AZ-020-4212-13; AZA-25633] 


Realty Action, Private Mineral 
Exchange; Mohave and Yavapai 
Counties, Arizona 

AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Correction. 


Notice of Realty Action published on 
January 22, 1991, as Federal Register 
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document 91-1375, Volume 56, page 
2185, column 3, line 21 is corrected to 
read: “sec. 27, N¥%,SW%, W%SE%, 
NE%“SE%;”. 


Dated: January 31, 1991. 
William T. Childress, 
Acting Phoenix District Manager. 
[FR Doc. 91-2817 Filed 2-5-91; 8:45 am] 
BILLING CODE 4310-32-M 


Minerals Management Service 
{FES 91-3] 


Alaska Region; Availability of the Final 
Environmental impact Statement for 
Proposed Chukchi Sea Lease Sale 126 


The Minerals Management Service 
has prepared a final Environmental 
Impact Statement (EIS) relating to the 
proposed 1991 Outer Continental Shelf 
oil and gas lease sale of available 
unleased blocks in the Chukchi Sea. The 
proposed Chukchi Sea Sale 126 will 
offer for lease approximately 24 million 
acres. 

Single copies of the final EIS can be 
obtained from the Regional Director, 
Minerals Management Service, Alaska 
Region, 949 East 36th Avenue, 
Anchorage, Alaska 99503-4302, 
Attention: Public Information. Copies 
can also be requested by telephone, 
(907) 261-4435. 

Copies of the final EIS will also be 
available for inspection in the following 
public libraries: Alaska Resources 
Library, U.S. Department of the Interior, 
Anchorage, Alaska; University of 
Alaska, Anchorage Consortium Library, 
3211 Providence Drive, Anchorage, 
Alaska; Elmer E. Rasmuson Library, 310 
Tanana Drive, Fairbanks, Alaska; 
Alaska State Library, Juneau, Alaska; 
Alaska Field Operation Center Library, 
U.S. Department of Interior, Bureau of 
Mines, Juneau, Alaska; Kenai 
Community Library, 163 Main Street 
Loop, Kenai, Alaska; Soldotna Public 
Library, 235 Binkley Street, Soldotna, 
Alaska; Alakanuk Public Library, 
Alakanuk, Alaska; North Slope Borough 
School District Library/Media Center, 
Barrow, Alaska; Brevig Mission 
Community Library, Brevig Mission, 
Alaska; Buckland Public Library, 
Buckland, Alaska; Davis Menadelook 
Memorial H.S. Library, Diomede, 
Alaska; Elim Community Library, Elim, 
Alaska; Northern Alaska Environmental 
Center Library, 218 Driveway, 
Fairbanks, Alaska; University of Alaska, 
Fairbanks, Institute of Arctic Biology, 
311 Irving Building, Fairbanks, Alaska; 
Gambell Community Library/Learning 
Center, Gambell, Alaska; Golovin 
Community Library, Golovin, Alaska; 


Kaveolook School Library, Kaktovik, 
Alaska; Kiana Elementary School 
Library, Kiana, Alaska; George Francis 
Memorial Library, Kotzebue, Alaska; 
Koyuk City Library, Koyuk, Alaska; 
Kegoayah Kozga Public Library, Nome, 
Alaska; Noorvik Elementary/High 
School Library, Noorvik, Alaska; 
Tikigag Library, Point Hope, Alaska; 
Savoonga Public Library, Savoonga, 
Alaska; Nellie Weyiouanna Ilisaavik 
Library, Shishmaref, Alaska; Stebbins 
Community Library, Stebbins, Alaska; 
Ticasuk Library, Unalakleet, Alaska; 
Kingikme Public Library, Wales, Alaska; 
Northwest College Library, Nome, 
Alaska; and Z.J. Loussac Public Library, 
3600 Denali, Anchorage, Alaska. 


Dated: January 31, 1991. 
Thomas Gernhofer, 


Associate Director for Offshore Minerals 
Management. 


Approved: 
Jonathan F. Deason, 
Director, Office of Environmental Affairs. 
[FR Doc. 91-2763 Filed 2-5-91; 8:45 am] 
BILLING CODE 4320-MR-M 


National Park Service 


Arizona Department of Economic 
Security; Concession Contract 
Negotiations 


AGENCY: National Park Service, Interior. 


ACTION: Public notice. 


SUMMARY: Public Notice is hereby given 


that the National Park Service proposes 
to negotiate a concession contract with 
the Arizona State Department of 
Economic Security which will require 
and authorizing it to continue to provide 
general merchandise facilities and 
services for the public at the Carl 
Hayden Visitor Center within Glen 
Canyon National Recreation Area, for a 
period of five (5) years from January 1, 
1991, through December 31, 1995. 


EFFECTIVE DATE: April 8, 1991. 


SUPPLEMENTARY INFORMATION: This 
contract renewal has been determined 
to be categorically excluded from the 
procedural provisions of the National 
Environmental! Policy Act and no 
environmental document will be 
prepared. 

By the authority granted by the 
Randolph-Shepard Vending Stand Act, 
the Secretary shall negotiate the 
concessions contract without soliciting 
for competitive proposals. 
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Dated: January 30, 1991. 
Jack Neckels, 
Acting Regional Director, Rocky Mountain 
Region. 
[FR Doc. 91-2780 Filed 2-5-91; 8:45 am] 
BILLING CODE 4310-70-M 


Nationa! Register of Historic Places; 
Notification of Pending Nominations 


Nominations for the following 
properties being considered for listing in - 
the National Register were received by 
the National Park Service before 
January 25, 1991. Pursuant to § 60.13 of 
36 CFR part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register, National Park 
Service, P.O. Box 37127, Washington, DC 
20013-7127, Written comments should 
be submitted by February 21, 1991. 

Carol D. Shull, 
Chief of Registration, National Register. 
FLORIDA 


Polk County 


Mountain Lake Colony House, E of FL 17, on 
N shore of Mountain Lake, Lake Wales 
vicinity, 91000113 


ILLINOIS 
Cook County 


Coca Cola Company Building, 1322-1332 S. 
Wabash Ave., Chicago, 91000114 


IOWA 


Adams County 


Adams County Jail, 1000 Benton Ave., 
Corning, 91000119 


KENTUCKY 


Fayette County 


Conant, William, House, 1701 Elkchester Rd., 
Lexington, 91000123 

Headley, George, House, 4435 Old Frankfort 
Pike, Lexington vicinity, 91000122 

Ramsey, Lewis, Jr., House, 3797 Old Frankfort 
Pike, Lexington vicinity, 91000121 

Steele, Drewsilla, House, 3951 Old Frankfort 
Pike, Lexington vicinity, 91000120 


MISSOURI 


Buchanan County 


Central—North Commercial Historic District 
(St. Joseph MPS), roughly bounded by N. 
4th Main, Francis and Robidoux Sts., St.’ 
Joseph, 91000125 : 

Museum Hill Historic Districts (St. Joseph 
MPS), roughly bounded by $th, Francis, 
12th, Jules, 15th and Messanie Sts., St. 
Joseph, 91000112 

South Fourth Street Commercial Historic 
District (St. Joseph MPS), roughly bounded 
by S. 3rd, S. 5th, Charles and Messanie Sts., 
St. Joseph, 91000124 
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NEW JERSEY 
Essex County 


Essex Club, Address Restricted, Newark, 
91000110 


Middlesex County 


Neighbor, Jacob Wise {J.W.), House, 143 W. 
Mill Rd., Washington Township, Long 
Valley vicinity, 91000111 


Monmouth County 


Audenried Cottage (Spring Lake, NJ as a 
Coastal Resort MPS), 21 Tuttle Ave., Spring 
Lake, 91000117 

Holy Trinity Episcopal Church {Spring Lake, 
NJ as a Coastal Resort MPS), |ct. of 
Monmouth and Third Aves., Spring Lake, 
91000116 

Maloney, Martin, Cottage {Spring Lake, NJ as 
a Coastal Resort MPS), 101 Morris Ave., 
Spring Lake, 91000115 


NEW YORK 
Cayuga County 
South Street Area Historic District, Roughly, 


South St. and adjacent properties form 
Metcalf Dr. to Lincoln St., Auburn, 91000109 


New York County 


International Mercantile Marine Company 
Building, 1 Broadway, New York, 91000106 


OREGON 
Multnomah County 


Ayer, W.B., House, 811 NW. Nineteenth Ave., 
Portland, 91000144 

Ball—Ehrman House, 2040 SW. Laurel St., 
Portland, 91000143 

Becker, Christine, House, 1331 NW. 25th 
Ave., Portland, 91000142 

Bradley, J.S., House, 2111 SW. Vista Ave., 
Portland, 91000133 

Braly, J.C., House, 2846 NW. Fairfax Terr., 
Portland, 91000132 

Cardwell—Parrish House, 7543 SW. Fulton 
Park Blvd., Portland, 91000130 

Corbett, H.L. and Gretchen Hoyt, House, 
01405 SW. Corbett Hill Cir., Portland 
vicinity, 91000129 

East Porland Grand Avenue Historic District, 
Bounded by Main and Ankeny Sts., SE. 7th 
Ave. and SE. Martin Luther King, Jr. Blvd. 
(SE. Union Ave.), Portland, 91000128 

Edwards, J.G., House, 2645 SW. Alta Vista 
PL. Portland, 91000128 

Flanders, Caroline W., and M. Louise, House, 
2421 SW. Arden Rd., Portland, 91000127 

Giesy—Failing House, 1965 SW. Montgomery 
PL, Portland, 91000137 

Grant, Henry M., House, 3114 NW. Thurman 
St., Portland, 91000148 

Holman, Capt. Herbert, House, 2538 NW. 
Overton St., Portland, 91000136 

Holman, Fufus C., House, 2116 SW. 

. Montgomery Dr., Portland, 91000147 

Johnson, C.D., House, 2582 NW. Lovejoy St., 

Portland, 91000146 

Murphy, Paul C., House (Architecture of Ellis 
F. Lawrence MPS), 3574 E. Burnside St., 
Portland, 91000145 

Murphy, Paul F., House, 850 NW. Powhatan 
Terr., Portland, 81000138 

Pipes, George, House, 2526 St. Helen's Ct., 
Portland, 91000131 


Poole, Otho, House, 506 NW. Hermosa Bivd., 
Portland, 91000150 

Prager—Lombard House, 2032 NW. Everett 
St., Portland, 91000149 

Sheffield, John and Sarah, House, 4272 S%. 
Washington St., Portland, 91000139 

Smith, Percy A., House, 01837 SW. 
Greenwood Rd., Portland vicinity, 91000135 

Swigert, Ernest G., House, 720 NW, 
Warrenton Terr., Portland, 91000134 

Zimmerman, Waiter S., House, 1840 SW. 
Hawthorne Terr., Portland, 91000141 


Washington County 
Oleson, Ole and Polly, Farmhouse, 5430 SW. 
Ames Way, Portland vicinity, 91000140 


TEXAS 


Dallas County 
Mitchell, John E., Company Plant, 3800 
Commerce St., Dallas, 91000118 


[FR Doc. 91-2781 Filed 2-5-61; 8:45 am] 
BILLING CODE 4310-70-m 


Golden Gate National Recreation Area 
and Point Reyes National Seashore 
Advisory Commission; Meetings 


Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act that a meeting of the Golden Gate 
National Recreation Area and Point 
Reyes National Seashore Advisory 
Commission will be held at 7:30 p.m. 
(PST) on Thursday, February 21, 1991, at 
Olney Hall, College of Marin, Kentfield 
Campus, Kentfield, California. 

The Advisory Commission was 
established by Public Law 92-589 to 
provide for the free exchange of ideas 
between the National Park Service and 
the public and to facilitate the 
solicitation of advice or other counsel 
from members of the public on problems 
pertinent to the National Park Service 
systems in Marin, San Francisco and 
San Mateo Counties. Members of the 
Commission are as follows: 


Mr. Richard Bartké, Chairman 
Ms. Amy Meyer, Vice Chair 
Mr. Ernest Ayala 

Dr. Howard Cogswell 

Brig. Gen. John Crowley, USA {ret) 
Mr. Margot Patterson Doss 
Mr. Neil D. Eisenberg 

Mr. Jerry Friedman 

Mr. Steve Jeong 

Ms. Daphne Greene 

Ms. Gimmy Park Li 

Mr. Gary Pinkston 

Mr. Merritt Robinson 

Mr. R. H. Sciaroni 

Mr. John J. Spring 

Dr. Edgar Wayburn 

Mr. Joseph Williams 


The main agenda items at this meeting 
will be discussion by the Advisory. 
Committee and possible vote on the 
Staff Report on Trail Use Designations 
within the Golden Gate National 
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Recreation Area and a presentation and 
comments on a draft GGNRA Statement 
for Management. A briefing of the Fiscal 
Year 1991 budget for the Golden Gate 
National Recreation Area will be 
presented as part of the 
Superintendent's Report. 

Public comments on the Staff Report 
on Trail Use Designations within the 
Golden Gate National Recreation Area 
were heard at a public hearing at the 
Tamalpais High School Student Center 
in Mill Valley, California on December 
6, 1990. The public comment period for . 
this report has been completed. Due to 
the lateness of the hour at the December 
6 meeting, the Commission was unable 
to complete its discussion of the Staff 
Report. The discussion will continue at 
the meeting on February 21. 

The Environmental Assessment on 
Trail Designations was presented for 
public comment on Thursday, April 26, 
1990, at the Redwood High School 
Auditorium in Larkspur. The 
Environmental Assessment addressed 
the impacts of four alternative trail use 
designations for the Marin Headlands 
portion of the Golden Gate National 
Recreation Area (GGNRA), and one 
designation for the GGNRA lands 
between Muir Beach and Sir Francis 
Drake Boulevard in Marin County. 
During the summer of 1990, a series of 
focused workshops were held to discuss 
the concerns of the equestrian, bike, and 
hiking communities related to the 
alternative designations described in the 
Environmental Assessment. 

A great deal of public input and 
discussion of the trail designations in 
GGNRA has occurred in the last three 
years. On January 7, 1988, the first draft 
trail use designation plan for GGNRA 
was presented at a meeting of the 
GGNRA Advisory Commission at Fort 
Mason in San Francisco. Subsequently, 
an Ad Hoc Trails Committee studied the 
proposed trail plans and provided 
further recommendations. Separate 
recommendations concerning bicycle 
trails were also provided to the park by 
representatives of the bicyling 
community. 

The Code of Federal Regulations 
requires that park trails are closed to 
bicycles in each unit of the National 
Park System unless a written 
determination is made based on a 
finding that such use is consistent with 
the protection of the park's natural, 
scenic, and aesthetic values, safety 
considerations and management 
objectives, and will not disturb the 
park's wildlife or resources. 

A second agenda item will be public 
comment on a draft GGNRA Statement 
for Management. The draft Statement 





for Management provides an insider's 
view of this unique unit of the National 
Park System, including a description of 
its purpose and significance, its natural 
and cultural resources, the laws and 
policies that guide its management, the 
internal and external influences that 
affect its management, and the specific 
issues that are currently under 
consideration within its boundaries. 
Copies of the document are available 
upon request by writing to General 
Superintendent, Golden Gate National 
Recreation Area, Bldg. 201, Fort Mason, 
San Francisco, California 94123, or by 
telephoning (415) 556-0111. 

This meeting is open to the public. 
Persons wishing to receive a copy of the 
draft Statement for Management can 
write to General Superintendent, Golden 
Gate National Recreation Area, Bldg. 
201, Fort Mason, San Francisco, 
California 94123, or telephone (415) 556- 
0111. 

Persons wishing to receive the Staff 

Report for Trail Designations within the 
Golden Gate National Recreation Area 
should contact the Staff Assistant, 
Golden Gate National Recreation Area, 
Building 201, Fort Mason, San Francisco, 
California 94123 or telephone (415) 556- 
4484. 
These meetings will be recorded for 
documentation and transcribed for 
dissemination. Minutes of the meetings 
will be available to the public after 
approval of the full Advisory 
Commission. Transcripts will be 
available for the February 21 public 
meeting after March 14, 1991. For copies 
of the minutes contact the Office of the 
Staff Assistant, Golden Gate National 
Recreation Area, Building 201, Fort 
Mason, San Francisco, California 94123. 

Dated: January 23, 1991. 

Stanley T. Albright, 

Regional Director, Western Region. 
[FR Doc. 91-2833 Filed 2-5-91; 8:45 am] 
BILLING CODE 4310-70-m 


INTERNATIONAL TRADE 
COMMISSION 


investigations Relating to Potential 
Breaches of Administrative Protective 
Orders, Sanctions Imposed for Actual 
Violations 


AGENCY: U.S. International Trade 

Commission. 

ACTION: Summary of Commission 
practice relating to administrative 
protective orders. 


SUMMARY: This notice provides a 
summary by the International Trade 
Commission of its investigations of 
breaches of Administrative Protective 


Orders (APOs) issued in connection 
with investigations under title VII of the 
Tariff Act of 1930. 

This notice is intended to inform the 
public of the Commission's experience 
with APO breaches. The Commission 
also intends that this notice will educate 
and alert representatives of parties to 
Commission proceedings as to some 
specific types of APO breaches 
encountered by the Commission and 
representative of parties before the 
Commission. This notice is illustrative 
only and does not limit the 
Commission's Rules or standard 
Protective Order, nor does it provide an 
exclusive list of conduct that will be 
deemed to be a breach of the 
Commission's APOs. 


FOR FURTHER INFORMATION CONTACT: 
Charles H. Nalls, Esq., Assistant 
General Counsel for Antidumping and 
Countervailing Duty Investigations, U.S. 
International Trade Commission, 
telephone 202-252-1106. 
SUPPLEMENTARY INFORMATION: The 
discussion below illustrates APO breach 
investigations that the Commission has 
conducted between August 29, 1988 and 
the date of issuance of this Notice 
including a description of sanctions 
imposed. The Commission will report a 
summary of its completed investigations 
of possible breaches of Commission 
APOs semiannually in an effort to 
educate those obtaining access under an 
APO of the common problems 
encountered in handling business 
proprietary information (BPI). 

Section 1332 of the Omnibus Trade 
and Competitiveness Act of 1988 
requires the Commission to release 
under APO to the authorized 
representatives of interested parties in 
dumping and countervailing duty 
investigations the business proprietary 
information (BPI) collected by the 
Commission in the course of such 
investigations. 19 U.S.C. 1677f (Supp. 
1990). The Commission has implemented 
procedures governing the release of BPI 
under APO. 19 CFR 207.7 (1990). The 
regulations provide that the Secretary of 
the Commission will provide BPI only to 
“authorized applicants” who agree to be 
bound by the terms and conditions of a 
protective order. The standard 
administrative protective order form for 
antidumping and countervailing duty 
investigations issued by the Comniission 
requires the applicant to swear that he 
or she will: 


(1) Not divulge any of the BPI obtained 
under the order and not otherwise available 
to him, to any person other than: 

(i) Personnel of the Commission concerned 
with the proceeding; 

(ii) The person or agency from whom the 
information was obtained; 
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(iii) An attorney, consultant, or expert who 
is employed on behalf of the authorized 
applicant or its client, and who has been 
granted access by the Secretary to BPI under 
the APO; or . 

(iv) Other persons who are independently 
contracted with, employed by, or supervised 
by, the authorized applicant; who have a" 
need thereof in connection with the 
proceeding and who have furnished a similar 
statement; 

(2) Use such information solely for the 
purposes of the proceeding or for judicial or 
Commission review thereof; 

(3) Not consult with any person not 
described in paragraph (iii) or (iv) above 
concerning such BPI without first having 
received the written consent of the Secretary 
and the attorney of the party from whom suth 
BPI was obtained; 

(4) Not copy or otherwise reproduce any 
BPI obtained under the APO except in 
accordance with the terms of the APO; 

(5) Whenever information obtained under 
the APO is not being used, store such 
information in a locked file cabinet, vault, 
safe, or other suitable container; 

(6) Serve all documents containing BPI as 
directed by the Secretary and pursuant to 
§ 207.7(f) of the Commission regulations; 

(7) Report promptly to the Secretary any 
breach of the APO; 

(8) Promptly return information obtained . 
under the APO to the submitter or Secretary, 
if the Secretary so orders; 

(9) Return or destroy all copies of 
information obtained under the APO within 
seven days of the completion of the 
investigation or review thereof. 


Breach of the protective order may 
subject an applicant and his “partners, 
associates, employer, and employees” to 
administrative sanctions “as the 
Commission determines to be 
appropriate” including (1) Forfeiture of 
practice in any capacity before the 
Commission for up to seven years; (2) 
referral to a U.S. Attorney or to the - 
ethics advisor of an appropriate 
professional organization; (3) public 
release of or striking from the record 
any information or briefs submitted by, 
or on behalf of, the offender or the party 
represented by the offender, (4) denial of 
further access to business proprietary 
information in the current or any future 
proceedings before the Commission, and 
(5) any other administrative sanctions as 
the Commission determines to be 
appropriate, including public and 
private reprimands. 19 CFR 207.7(d). - 

Prior to April of 1989, upon 
identification of a possible breach, the 
Commission conducted its breach 
investigations by a procedure that 
involved sending one letter to the 
suspected APO breacher seeking 
information concerning the alleged 
breach and comments concerning 
appropriate sanctions. The letter was in 
a standard format that cited facts 
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known to the Commission staff 
concerning the suspected breach and 
requested the suspected breacher to 
provide information and the suspected 
breacher's views on possible sanctions, 
including any circumstances that the 
suspected breacher believed mitigated 
any breach that may have occurred. The 
Commission then would determine 
whether a breach had occurred and 
what, if any, sanctions should be 
applied. 

In April of 1989, the Commission 
delegated authority to the Secretary for 
the issuance of letters of inquiry to 
suspected breachers of APO orders in 
Title VII investigations. If, based on the 
response made to this letter of inquiry, 
the Commission determines that.a 
breach has occurred, the Commission 
now issues a second letter asking the 
breacher to address the question of 
possible sanctions. The Commission 
then decides the appropriate sanction. 
The Commission retains sole authority 
to make final determinations regarding 
the existence of a breach and the 
appropriate sanction if a breach 
occurred. 

The records of Commission 
investigations of APO breaches are not 
publicly available and are exempt from 
disclosure under the Freedom of 
Information Act, 5 U.S.C. 552.135(b) of 
the Customs and Trade Act of 1990, 19 
U.S.C. 1677f(g). 


I. Breach Investigations Generally 


The breach most frequently 
investigated by the Commission 
involves paragraph (1) of the standard 
APO which prohibits the dissemination 
of BPI to unauthorized persons. Such 
dissemination usually occurs as the 
result of failure to delete BPI from public 
versions of documents filed with the 
Commission. The other most common 
breaches involve: The failure to properly 
bracket BPI in proprietary documents 
filed with the Commission; the failure to 
immediately report known violations of 
an APO; improper or inadequate 
application for access to BPI; failure to 
adequately supervise junior attorneys or 
non-legal personnel in the handling of 
BPI in certain circumstances; and failure 
to promptly destroy confidential 
information. 


A. Dissemination of BPI to 
Unauthorized Persons 


The Commission has determined that 
making BPI available to unauthorized 
persons may constitute a breach of the 
APO, regardless of whether the 
unauthorized recipients actually read 
the information. The Commission has 
found several breaches of this sort. Such 
breaches are typically. the result of: (1) 


The failure to adequately review the 
contents of a public version of a 
document for BPI prior to filing the 
document with the Commission or 
sending it to a third party of (2) failure to 
keep the confidential and public service 
lists separate when serving documents. 

Several attorneys failed to redact BPI 
from public versions of documents 
which they have filed with the 
Commission and served on the public 
service list. The Commission also has 
investigated several instances of 
inadvertent service of a-confidential 
document to someone on the public 
service list. On at least one occasion, 
attorneys sent documents containing BPI 
to their client without thoroughly 
screening the document for BPI. All of 
these instances were promptly reported 
by the breaching party and the 
documents were retrieved immediately; 
in some cases the envelopes containing 
the documents had not yet been opened 
by the recipient. Nonetheless, all of 
these instances involved a degree of 
carelessness in making BPI available to 
those not entitled to have access and, 
thus, were breaches of the APOs. In at 
least two instances, the breaching party, 
while attempting to mitigate the damage 
caused by the breach by promptly 
serving replacement pages on non-APO 
entities, committed additional breaches 
by revealing different BPI in the 
replacement pages. 

The Commission has determined that 
no breach occurred when documents 
apparently containing BPI were served 
on those not entitled to access under an 
APO only when the BPI was otherwise 
available to the serving party, either 
because it was BPI submitted by that 
party or because that party was able to 
conclusively demonstrate that the 
alleged BPI was otherwise available to 
the public before the-date of the alleged 
breach. Waiver of confidential 
treatment by the submitting party after 
the alleged breach occurred has not 
been found to be adequate to excuse the 
breach. 


B. Failure to Properly Bracket BPI in 
Confidential Submissions 


The Commission considers the 
omission of appropriate brackets in 
confidential documents, in most 
circumstances, to be a breach of the 
APO, even if the information is deleted 
from the public version of the document. 
The Commission has repeatedly 
observed that failure to bracket BPI 
promotes inadvertent disclosure of 
confidential information because 
recipients are not alerted that the 
information is BPI and may reasonably 
rely on the lack of bracketing as an 
indication that the information is not 
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confidential and may be disclosed to 
their client or the public. Commission 
rule § 207.7(f)(3), incorporated by 
reference into all APOs, requires BPI to 
be clearly marked and segregated from 
other material in confidential 
submissions. In several instances, 
attorneys have filed confidential 
versions of documents in which some 
BPI was not bracketed and then served 
those documents on the confidential 
service list. The only time that such 
circumstances were determined not to 
constitute a breach was when the failure 
to bracket was discovered at the time of 
filing and proper replacements were 
served by hand prior to receipt of the 
unbracketed version. 


C. Failure to Promptly Report A Breach 
to the Commission 


The Commission has found the failure 
to report a breach to be a separate 
offense and has sanctioned attorneys 
who did not report or delayed in 
reporting a violation once they became 
aware that it had taken place. Unlike 
breaches resulting from filing or 
proofreading mistakes, which are 
normally inadvertent and the result of 
some degree of negligence, failure to 
report a breach may involve a conscious 
choice by the APO signatory. Thus 
failure to report a breach, which is 
required by the APO, normally has been 
treated as an intentional breach. 
Intentional breaches usually are grounds 
for more severe sanctions. 


D. Failure To Supervise Junior 
Attorneys and Clerical Personnel 


Generally, APO signatories have not 
been sanctioned for a breach of an order 
unless they in some way have 
participated in the breach, or were on 
notice of the lack of adequate 
safeguards for handling of BPI at the 
firms involved or of the lack of due care 
or training of other APO signatories 
working with them. For example, the 
APO signatory responsible for sending 
confidential documents to unauthorized 
parties would be responsible for the 
breach. The other APO signatories at 
the firm normally would not be liable, 
assuming that the Commission 
determines that they did not cause the 
breach or could not have forestalled the 
breach, and that the breaching signatory 
was trained in the handling of APO 
materials. In contrast, depending upon 
the circumstances, the APO signatory 
who was the superior of a breaching 
APO signatory who either committed a 
previous APO violation, or who was 
known to be inexperienced and had not 
been trained in the handling of APO 
materials, could be liable for failure to 





prevent breaches by that other 
signatory. The Commission may 
determine that the supervisor or 
superior was on notice of the APO 
signatory's prior breach or inexperience 
and failed to take adequate 
precautionary measures to prevent 
subsequent breaches. 

In cases in which clerical employees 
or support personnel have breached, the 
APO signatory who vouched for these 
employees has been held responsible by 
the Commission for the breaches by 
staff working under his or her direction 
and control. 


E. Failure to Promptly Destroy 
Confidential Information or Misuse of 
Confidential Information 


Commission regulation § 207.7 
requires that APO signatories destroy 
documents containing BPI upon the 
termination of an antidumping or 
countervailing duty investigation. The 
standard APO form allows signatories 
to retain APO material only during 
judicial review of a Commission 
determination, and only in anticipation 
that the Commission APO will be 
promptly replaced by a Judicial 
Protective Order. Although the 
Commission has not, as yet, conducted 
inquiries concerning this form of breach 
in connection with title VII 
investigations, it has determined that 
similar APOs in section 337 proceedings 
were breached by the failure to 
promptly return or destroy APO material 
following termination of the section 337 
proceeding. As with section 337 APOs, 
title VII APO material may not be used 
in collateral proceedings, such as 
proceedings at the Commerce 
Department, or other investigations by 
the Commission, but only in the 
specified Commission proceedings or 
judicia) review of those determinations 
for which the information was released. 


Il. Sanction Determinations 


Sanctions for APO violations serve 
two basic interests: (a) Preserving the 
confidence of submitters of BPI in the 
Commission as a reliable protector of 
BPI, and [b) disciplining breachers and 
deterring future violations. As the 
Conference Report to the Omnibus 
Trade and Competitiveness Act of 1988 
observed, “the effective enforcement of 
limited disclosure under administrative 
protective order depends in part on the 
extent to which private parties have 
confidence that there are effective 
sanctions against violation.” H.R. Conf. 
Rep. No. 576, 100th Cong. 1st Sess. 623 
(1968). The Commission has worked to 
develop consistent jurisprudence, not 
only in determining whether a breach 
has oceurred, but also in selecting ar 


appropriate sanction. Jn determining the 
appropriate sanction, the Commission 
generally considers mitigating factors 
such as whether the breach was 
unintentional, lack of prior breaches 
committed by the breaching party, the 
mitigating measures taken by the 
breaching party, the promptness with 
which the breaching party reported the 
violation to the Commission, and any 
relevant circumstances peculiar tn the 
situation. 

The Commission has found 
aggravating circumstances when APO 
violations are found to be intentional or 
repeated, where they cause significant 
commercial damage to the submitter, 
and when the violating signatory is 
grossly negligent. While the Commission 
takes seriously its obligation to protect 
the submitter’s information, the 
Commission also must act to protect its 
ability to obtain BPI, and create 
confidence in its ability to protect it. 
Thus, the Commission does not consider 
factors such as the lack of complaint by 
or commercial harm to the party whose 
information was disclosed, the alleged 
lack of sensitivity of the information 
disclosed, or the lack of financial benefit 
to the breaching party as mitigating 
factors in choosing the appropriate 
sanction for the breach. The disclosure 
of highly sensitive information, 
demonstrated commercial harm to the 
party whose information was disclosed, 
or the deriving of a strategic or financial 
benefit from breach may be 
circumstantial evidence, of, inter alia, 
an intentional breach, and thus could 
constitute an aggravating circumstance 
warranting a more severe sanction. 

The Commission's rules, at 19 CFR 
207.7(d) indicate that the breacher of an 
APO is subject to sanctions including 
being barred from practice before the 
Commission in any capacity, and that 
the Commission may also impose this 
sanction not only on the individua) 
breacher but on “such person’s partners, 
associates, employer, and employees.” 
With respect to the sanctions described 
in this notice, the Commission has 
sanctioned a firm when it has been 
unable to identify specific culpable 
individuals at the breaching firm. 
However, this should not be construed 
as a limitation on the Commission's 
ability, in other appropriate 
circumstances, to issue sanctions for 
breaches of an APO against the firm for 
which an individual who breached an 
APO worked. 


Hil. Specific Breach Investigations by the 
Commission 


The following case studies are 
presented to illustrate the various types 


of APO breaches found by the 
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Commission and the sanctions imposed 
by the Commission. In addition, the case 
studies discussed the factors considered 
by the Commission as mitigating the 
sanctions imposed in particular 
instances. While each situation is slighly 
different, the Commission has pursued a 
consistent jurisprudence over the period 
that the new APO procedures have been 
in effect. The Commission has not 
included some of the specific facts in the 
descriptions of investigations where 
such disclosure would reveal the 
identity of a particular breacher. Thus, 
in some cases, apparent inconsistencies 
in the facts set forth in this Notice result 
from the Commission's inability to more 
fully disclose particular facts. 

Cases 1 and 2: An economist received 
a private letter of reprimand after he. 
reported to the Commission that he had 
inadvertently sent documents containing 
BPI to a law firm not a signatory to the 
APO. The breaching party apparently 
was involved in more than one matter 
before the Commission and mingled 
APO material, resulting in a law firm on 
the APO service list in one investigation 
receiving APO materials from another 
investigation. The recipient law firm 
returned the improperly disclosed 
documents immediately upon learning of 
their receipt. The Commission chose to 
issue a private, rather than public, letter 
of reprimand because: (1) It was the first 
breach of an APO by the economist; (2) 
he reported the breach promptly; and (3) 
the breach was inadvertent. In the letter 
of reprimand, the Commission noted 
that even a single inadvertent violation 
of an APO is a serious matter and that 
mingling BPI from different 
investigations so unauthorized persons 
are given access to APO documents 
does not demonstrate an appropriate 
standard of care. 

The Commission found that anothe 
economist did not breach the APO 
because he had nothing to do with the 
mingling and misdirection of the APO 
materials. Also, the Commission did not 
sanction the attorney under whose 
“direction and contro)” the breaching 
economist was operating because the 
economist practiced with regularity 
before the Commission and was familiar 
with handling APO materials. Moreover, 
the attorney could not have prevented 
the breach in this particular instance. 

Case 3: The Commission sent a letter 
of inquiry to certain attorneys after a 
letter jointly submitted by them 
contained apparent BPI pertaining to 
trends in market share. Although the 
information was bracketed in the letter, 
the submitters made no request for 
confidential treatment of the letter, nor 
did they submit a public version of the 
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letter. Accordingly, the letter was placed 
in the public files of the Commission. 

The attorneys jointly submitted 
affidavits demonstrating that the 
bracketed information had been 
obtained from public sources (e.g., SEC 
filings) or non-APO sources, and that 
brackets therefore had been erroneously 
placed around non-APO information. 
The Commission determined that no 
breach had occurred, but advised the 
persons involved by letter that in future 
hearings or written submissions to the 
Commission where there may be some 
question whether any information 
contained in oral or written submissions 
constitutes BPI under the Commission's 
administrative protective order, it would 
be helpful if the attorneys would clearly 
identify that the information was 
derived from public or other non-APO 
sources. 

Case 4: The Commission found that 
two attorneys had not breached the 
APO when the public version of the 
post-hearing brief contained what 
appeared to be BPI. The Commission 
report from the preliminary investigation 
had treated the information as public. 

Case 5: Two attorneys included BPI in 
the public version of a brief as the result 
of incomplete deletion performed by 
their word processing software. 
Although the software deleted all 
bracketed BPI in text to produce a public 
version, the software did not delete BPI 
contained in the footnotes. The 
attorneys immediately alerted 
Commission staff and contacted all 
persons who had received the public 
version, requesting that all copies be 
sanitized or destroyed. All such persons 
destroyed or returned their copies. 

The Commission issued private letters 
of reprimand to both attorneys. The fact 
that the breach was inadvertent, that 
this was a first breach, that the 
Commission staff was notified 
immediately upon discovery of the 
breach, and that immediate and 
effective remedial steps were taken to 
prevent further disclosure mitigated the 
sanction. The Commission, however, 
rejected as a mitigating factor the fact 
that the disclosure allegedly did not 
involve particularly sensitive material, 
viewing this circumstance as purely 
fortuitous. 

Case 6: A cover letter transmitting a 
law firm’s confidential post-hearing 
brief was signed by an attorney who 
had not applied for access to APO 
information. This letter and other 
circumstances of the case led the 
Commission to believe that personnel 
who had not signed the APO had had 
access to BPI and had prepared a 
confidential exhibit. The attorney at the 
firm who had signed the APO explained 


that the lawyer signing the cover letter 
had not read the brief, but only prepared 
the cover letter. In addition, the 
Commission determined that the 
personnel who had helped prepare the 
exhibit consisted of personnel who were 
covered by the APO. Therefore, the 
Commission decided no breach had 
occurred. 

Case 7: The Commission found a 
breach of an APO by failure to delete 
one line of BPI from the “public” version 
of a brief. A private letter of reprimand 
was issued to the firm as a whole, since 
no one individual was solely responsible 
for the improper disclosure. However, 
since an individual attorney of that firm 
voluntarily claimed responsibility, he 
also was individually sanctioned. The 
breach was an inadvertent, first-time 
offense that was promptly reported and 
corrected. The Commission considered 
these mitigating circumstances and 
issued a private letter of reprimand. 

Case 8: A clerical employee of a law 
firm inadvertently sent a confidential 
version of a brief to an attorney on the 
public service list. This breach was an 
inadvertent, first-time offense that was 
promptly reported by the firm and 
corrected. Since the breach was not the 
act of any particular individual APO 
signatory, a private letter of reprimand 
to the firm as a whole was issued. 

Case 9: An attorney served a letter 
containing BPI on a person on the public 
service list. The law firm had a 
procedure to prevent-disclosure which 
the attorney had not followed. In 
mitigation, the Commission took into 
account the fact that this breach was an 
inadvertent, first-time offense that was 
promptly reported by the firm and 
corrected. A private letter of reprimand 
was issued to the breaching attorney. 

Case 10: A \aw firm incorrectly 
bracketed public information as BPI and 
failed to delete the information from the 
public version of the brief, creating the 
impression that BPI had been disclosed. 
The firm demonstrated that the 
bracketed information was publicly 
available at the time the brief was 
submitted and that this information was 
never treated as confidential by either 
the Commission or the parties. The 
Commission found no breach. 

Case 11: APO signatories failed to 
bracket BPI in the confidential version 
of a brief. The BPI was properly deleted 
from the public version. The failure to 
bracket was noticed the day of filing 
and the unbracketed version was 
replaced prior to receipt by those on the 
APO service list. No one had the 


opportunity to rely on the lack of 


brackets in the confidential version of 


the brief or to discuss BPI with someone 


not entitled to access to it. Therefore, 


the Commission determined that no 
breach had occurred. 

Case 12: An attorney and a 
supervisory attorney, both APO 
signatories, twice breached an APO. - 
The junior attorney served a document 
containing BPI on counsel who was not 
authorized to see BPI. In attempting to 
mitigate the first breach, the senior 
attorney wrote a cover letter explaining 
the disclosure to the recipients of the 
first document and offered substitute 
pages of the document. With knowledge 
of the junior attorney's first breach, the 
senior attorney nonetheless relied on the 
junior attorney to prepare the substitute 
pages and never reviewed them himself. 
Those substitute pages also contained 
BPI. In the second breach there was no 
evidence that the party served was 
requested to destroy or return the 
document containing the BPI. 

The Commission disqualified the 
junior attorney, who admitted primary 
responsibility for both breaches, from 
access to BPI in any Commission 
investigation for six months or until the 
completion of the investigation in which 
the breaches had occurred, whichever 
came later, and published a letter of 
reprimand in the Federal Register. The 
supervising attorney had no role in the 
first breach and was not sanctioned for 
it. However, the Commission did publish 
a letter of reprimand to the supervisor 
as to the second breach. Although he did 
not directiy commit the second breach, 
the attorney admitted supervising the 
junior attorney. Despite his knowledge 
of the junior attorney's first breach, the 
supervisor failed to review the 
documents which caused the second 
breach. A more severe sanction for the 
supervising attorney was not 
appropriate since the breaches were 
primarily the result of the conduct of 
another, they were inadvertent, and they 
were promptly reported to the 
Commission. 

Case 13: Two attorneys committed 
two breaches. First, a subheading of the 
public version of petitioner's pre-hearing 
brief revealed BPI. Second, counsel 
failed to bracket BPI in the confidential 
version of petitioner's pre-hearing brief. 
The Commission noted that failure to 
bracket BPI in the confidential version 
of a Commission submission is a breach 
of the obligation to take due care 
because failure to identify APO data by 
bracketing promotes inadvertent 
disclosure of such information, since 
recipients are not alerted that the 
information is BPI. 

The Commission considered several 
factors in determining that a breach 
occurred and in issuing letters of 


reprimand to the attorney’s involved. 





The Commission took into account the 
fact that the nine members of the public 
had examined the document in the 
Commission's public files before it was 
withdrawn and the BPI deleted. In 
issuing these sanctions, the Commission 
considered the fact that the breaches 
were not reported by counsel! but, 
instead, were discovered by the 
Commission staff. 

The Commission gave careful 
consideration to the level of culpability 
of one of the attorneys. Although he 
admitted principal responsibility far the 
briefs submitted, it was his first case 
before the Commission and his first 


breach of an APO. With regard to the 

other attorney, the Commission ; 

considered a previous incident regarding 

= or involvement in an APO 
reach. 


Case 14: The Commission found no 
breach where counsel failed to delete 
information alleged to be BPI from the 
appendix of the public version of their 
post-hearing brief because counsel 


demonstrated that they had obtained the 
information non- sources. 
Case 15: The Gommission found no 
breach where counsel made public 
disclosure of BPI at a Commission 


hearing because counsel demonstrated 
that the information was publicly 
available at the time of the hearing. 
Case 16: A document containing BPI 
was sent to two clients of an attorney 
under the APO. The attorney assigned 
the task of forwarding to clients a 
document which was being faxed to the 
attorney after hours to an untrained 
paralegal without giving specific 
instructions for ensuring that APO data 
were not sent to the client. Upon 
learning of the breach, the attorney 
immediaiely notified the Commission 
and retrieved the documents from the 


unauthorized recipients, one of whom 
had read the BPI. 


The Commission found that the 
serious lack of care demonstrated iif the 
handling of BPI by one familiar with 
Commission APO practice warranted a 
more severe sanction, notwithstanding 
the fact that this was the attorney's first 
APO breach. While the Commission 
noted that it took into account that the 
breach was inadvertent, promptly 
reported, and that remedial steps were 
taken to minimize damage, the 
Commission was troubled by the failure 
of the attorney to take precautions 
against the possibility of the very type of 
disclosure that actually occurred in this 
case. The Commission noted that it was 
the insufficient level of care devoted to 
the safeguarding of APO information 
that was paramount in the Commission's 
consideration of the appropriate 
sanction. 
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The Commission published a letter of 
reprimand to the attorney in the Federal 
Register and prohibited the attorney 
access to information released under 
any APO until the Commission 
completed its final investigations. The 
Commission determined that neither the 
law firm nor the other attorney at the 
firm subject to the APO were in any 
way implicated in the breach. 

The Commission also decided not to 


sanction the economic consultant under 
the APO who faxed the document 
containing the APO material to the 
attorney because the economic 
consultant was not responsible for 


forwarding the information to the 
clients. However, the Commission did 
caution the economic consultant to mark 
transmissions containing BPI more 
clearly in the future 

Case 17: An economic consultant 
submitted its original public version of 
its post-conference brief to the 
Commission. The consultant 
immediately realized that some of the 
confidentia) information, deleted by a 
black “maginc marker,” might be 
discernable if the paper were held to the 
light. The copies of the public version 
did not reveal BPI, no other party 
received a copy that disclosed BPI, and 
only Commission employees had access 
to the original. Since no one received or 
had access to confidential informa tion 
who was not entitled to it, the mistake 


related only to the original submitted to 
the Commission, and prompt action was 


taken by the consultant, correcting the 
matters so the information was not 
made available to the public, the 
Commission did not issue a letter of 
inquiry. 

Case 18: A \aw firm either described 
or provided to its client arguments made 
by another party about BPI data the 
client had submitted during the 
investigation. The law firm was not 
charged with a breach since the BP] 
discussed in the letter was the client's 
own data. The BPI thus was someting 
counsel had “otherwise available” to 
him and no violation of the APO 
occurred. 

Case 19: Commission staff raised the 
possibility of an APO violation based 
upon the failure of a law firm to bracket 
certain information in the confidential 
version of its client's post-hearing brief. 
No violation had occurred, however, 
since the information in question (which 
had been deleted in the public version of 
the brief) either was not confidential or 
was information supplied to counsel by 
his own client and, thus, not obtained 
under APO. 

Case 20: Two attorneys improperly 
included APO information in the public 
version of the pre-hearing brief which 


they filed. The brief contained both 
bracketed and unbracketed BP] 
regarding another party’s financial 
Condition and sales data. The attomeys 
filed substitute pages 5 days later in an 
attempt to mitigate the breach. 


However, these pages contained an 
additional item of BPI information. The 


Commission held that the fact that 


neither the client nor any member of the 
public read the improper brief and that 


some of the BPI later ceased to qualify 
for confidential treatment did not cure 


the breach. Further, the Commission 


was concerned that two consecutive 
breaches were committed and that BPL 
bracketed in the Commission's pre- 
hearing report was not recognized as 
confidential. The Commission 
considered several mitigating factors: 
the breach was accidential; neither 
attorney had committed a prior 
violation; and corrective action was 


taken. Accordingly, the attorneys each 
received private letters of reprimand. 


Case 21: An executive of a party made 


a statement at the Commission's final 


hearing about another party’s market 
share. There was a possibility that the 
executive, who was not under the APO, 


obtained the figure from APO 


signatories. Since the executive 


demonstrated that he had heard the 


number at the public preliminary 
conference, the Commission did not 
issue a letter of inquiry. 

Case 22: A consulting firm issued a 


press release-which included an 
estimate of annual imports. If the source 


of the information had been an APO 


signatory, it might have constituted a 
breach. However, the consulting firm 
demonstrated that it derived the figure 
from the public transcript of the 


preliminary conference. Therefore, no 
letter of inquiry was issued. 


Case 23: The Commission issued a 
letter of inquiry to an economic 
consultant after BP] appeared in a 


section of a post-conference submission 
which was authored, in part, by an 


economist not on the APO list. The 
economic consultant and the two 
authors of the text submitted affidavits 
stating that the information was not 
received under the APO, but obtained 


from a survey conducted by petitiones 
before any information was received 


under the APO. The Commission 


determined that no breach had occurred. 
Issued: January 31, 1991. i 
By order of the Commission. 


Kenneth R. Mason, 
Secretary. 


[FR Doc. 91-2792 Filed 2-5-91; 8:45 am] 
BILLING CODE 7020-02-M 
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‘investigation No. 337-TA-324) 


Certain Acid-Washed Denim Garments 
and Accessories; Investigation 


AGENCY: U.S. International Trade 
Commission. 


Action: Institution of investigation 
pursuant to 19 U.S.C, 1337. 


summary: Notice is hereby given that a 


complaint was filed with the U.S. 


International Trade Commission on 
Jannary 2, 1991, under section 337 of the 


Tariff Act of 1930, as amended, 19 U.S.C. 


1337, on behalf of Greater Texas 


Finishing Corporation, 1430 Vanderbilt 
Drive, El Paso, Texas 79935 and Golden 
Trade, S.R.L., Via G. De Serravalle, 6 


Santarcangelo, Di. R. (FO), Italy. A 


supplement to the complaint was filed 
On January 18, 1991. The complaint, as: 
supplemented, alleges violations of 
subsection (a)(1)(B) of section 337 in the 
importation into the United States, the 
sale for importation, and the sale within 
the United States after importation of 
certain acid-washed denim garments 
and accessories, including jeans, 
jackets, bags, and skirts, which have 
been processed abroad by a method 
covered by claim 6 and which infringe 
claim 14 of U.S. Letters Patent 4,740,213, 
and that there exists an industry in the 
United States as required by subsection 
{a){2) of section 337. 


The complainants request that the 
Commission institute an investigation 


and, after a full investigation, issue a 
permanent exclusion order and 
permanent cease and desist orders, 


ADDRESSES: The complaint, except for 
any confidential information contained 


therein, is available for inspection 
during official business hours (6:45 a.m. 


to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission, 500 E Street, SW., room 
112, Washington, DC 20436, telephone 
202-252-1802. Hearing-impaired 
individuals are advised that information 
on this matter can be obtained by 
contacting the Commission's TDD: 
terminal on 202-252-1810. 

FOR FURTHER INFORMATION CONTACT: 
Deborah J. Kline, Esq., or John R. 
Kroeger, Esq., Office of Unfair Import 


Investigations, U.S. International Trade 
Commission, telephone 202-252-1576 or 


202-252-1573, respectively. 

AUTHORITY: The authority for institution 
of this investigation is contained in 
section 337 of the Tariff Act of 1930, as 
amended, and in § 210.12 of the 
Commission's Interim Rules of Practice 
and Procedure, 19 CFR 210.12. 

SCOPE OF INVESTIGATION: Having 
considered the complaint, the U.S. 


International Trade Commission, on 


January 28, 1991, Ordered that— 

(1] Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, as 
amended, an investigation be instituted 
to determine whether there is a violation 


of subsection (a)(1)(B) of section 337 in 
the importation into the United States, 


the sale for importation, or the sale 
within the United States after 
importation of certain acid-washed 
denim garments or accessories, 
including jeans, jackets, bags, or skirts, 
which are allegedly processed abroad 
by a method covered by claim 6 or 
which allegedly infringe claim 14 of U.S. 
Letters Patent 4,740,213, and whether 
there exists an industry in the United 


States as required by subsection (a){2) 
of section 337. : Sma 72 
(2} For the purpose of the investigation 
so instituted, the following are hereby 
named as parties upon which this notice 
of investigation shall be served: 
(a) The complainants are— 
Greater Texas Finishing Corporation, 
1430 Vanderbilt Drive, E] Paso, Texas 
79935, 


Golden Trade, S.R.L., Via G. De 


Serravalle, 6, Santarcangelo, Di. R. 


(FO), Italy. 
{b) The respondents are the following 
companies alleged to be in violation of 


section 337, and are the parties upon 
which the complaint is to be served: 


Jordache Enterprises, Inc., 498 Seventh 
Avenue, New York, New York 10018. 


Gitano Group, Inc., 1411 Broadway, New 
York, New York 10018. 

Bugle Boy Industries, Inc., 390 Fifth 
Avenue, 2nd Floor, New York, New 
York 10018. 

Bon Jour International, Ltd., Inc., 1414 
Broadway, New York, New York 
10018. 


Rio Sportswear, Inc., 1385 Broadway, 
New York, New York 10018. 


(c) Deborah J. Kline, Esq., and John R. 
Kroeger, Esq., Office of Unfair Import 
Investigations, U.S. International Trade 
Commission, 500 E. Street, SW., room 
401, Washington, DC 20436, who shall be 
the Commission investigative attorneys, 
party to this investigation; and 

(3) For the investigation so instituted, 
Janet D. Saxon, Chief Administrative 
Law Judge, U.S. International Trade 
Commission, shall designate the 
presiding Administrative Law Judge. 

Responses to the complaint and the 
notice of investigation must be 
submitted by the named respondents in 
accordance with §§ 210.21 of the 
Commission's Interim Rules of Practice 
and Procedure, 19 CFR 210.21. Pursuant 
to §§ 201.16(d) and 210.21{a) of the 
Commission’s Rules, 19 C.F.R. 201.16{d) 
and 210.21(a), such responses will be 
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considered by the Commission if 
received not Jater than 20 days after the 
date of service of the complaint. 
Extensions of time for submitting 
response to the complaint will not be 
granted unless good cause therefor is 
shown. 

Failure of a respondent to file a timely 
response to each allegation in the 
complaint and in this notice may be 
deemed to constitute a waiver of the 
right to appear and contest the 
allegations of the complaint and this 


notice, and to authorize the 
administrative law judge and the 


Commission, without further notice to 


the respondents, to find the facts to be 
as alleged in the complaint and this 
notice and to enter both an initial 


determination and a final determination 


containing such findings, and may result 


in the issuance of a limited exclusion 
order or a cease and desist order or both 
directed against such respondent. 

By order of the Commission. 

Issued: January 29, 1991. 
Kenneth R. Mason, 


Secretary. 


(FR Doc. 91-2789 Filed 2—5—91; 8:45 am] 


BILLING CODE 7020-02-M 


[investigation No. 337-TA-315) 


Certain Plastic Encapsulated 
Integrated Circuits; Notice of Decision 
Not To Review an initial Determination 


Amending the Complaint and Notice of 


investigation and Designating the 


investigation as “More Complicated” 
AGENCY: U.S. International Trade 


Commission. 


action: Notice. 


SuMMARY: Notice is hereby given that 
the U.S. International Trade 


Commission has determined not to 
review an initial determination (ID) 
issued on January 10, 1991, by the 
presiding administrative law judge (ALJ) 
in the above-captioned investigation. 
FOR FURTHER INFORMATION CONTACT: 
Andrea C. Casson, Esq., Office of the 
Genera) Counsel, U.S. International 
Trade Commission, 500 E Street, SW.. 
Washington, DC 20436, telephone 202- 
252-1105. 

SUPPLEMENTARY INFORMATION: On 
January 10, 1991, the ALJ issued an ID 
(Order No. 17) ruling on three pending 
motions in the investigation. The ID 
granted the motion of complainant 
Texas Instruments Inc. “(TT") to amend 
certain domestic industry allegations in 
its complaint, granted a separate TI 
motion to amend the complaint and 
notice of investigation to include claim 1 





of U.S. Letters Patent 4,043,027 as one of 
the claims at issue, and granted the 
motion of respondents LSI Logic Corp., 
VLSI Technology, Inc., Cypress 
Semiconductor Corp., and Integrated 
Device Technology, Inc., to designate 
the investigation as “more complicated.” 
The ID extended the deadline for 
issuance of the final ID by five months, 
i.e., from May 15, 1991, to October 15, 
1991, and extended the deadline for 
completion of the investigation by six 
months, i.e., from August 15, 1991, to 
February 15, 1992. No petitions for 
review of the ID have been filed and no 
government agencies have filed 
comments. 

This action is taken under authority of 
section 337 of the Tariff Act of 1930 (19 
U.S.C. 1337) and §§ 210.22, 210.53(h), 
and 210.59{a) of the Commission's 
Interim Rules of Pratice and Procedure 
(19 CFR 210.22, 210.53(h); 210.59{a)). 

Copies of the ID and all 
nenconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street SW., Washington, DC. 20436, 
telephone 202-252-1000. Hearing- 
impaired persons are advised that 
information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-252- 
1810. 


By order of the Commission. 
Issued: January 29, 1991. 
Kenneth R. Mason, 
Secertary. 


[FR Doc. 91-2788 Filed 2-5-91; 8:45 am] 
SILLING CODE 7020-02-M 


[investigation No. 332-306] 


Conditions of Competition Between 
U.S. and Mexican Portiand Hydraulic 
Cement and Cement Clinker in the U.S. 
Market 


AGENCY: United States International 
Trade Commission. 


ACTION: Termination of investigation. 


SUMMARY: The Commission is _ 
terminating this investigation based on 
its evaluation that there is insufficient 
interest in continuing it. This evaluation 
is made after reviewing the comments 
received in response to the 
Commission’s notice of institution and 
request for public comment (55 FR 
53203). 

SUPPLEMENTARY INFORMATION: 
Background—Following receipt on 


November 26, 1990, of a request from the 
U.S. Trade Representative (USTR), the 
Commission instituted investigation No. 
332-306 under section 332(g) of the Tariff 
Act of 1930 (19 U.S.C. 1332(g)). As 
requested by USTR, the Commission 
was to report to the President on the 
conditions of competition in the U.S. 
market between U.S. and Mexican 
portland hydraulic cement and cement 
clinker—specifically whether (1) an 
industry in the United States would be 
materially injured, or would be 
threatened with material injury, or (2) 
the establishment of an industry in the 
United States would be materially 
retarded if the outstanding 
countervailing duty order on gray 
portland cement and cement clinker 
from Mexico (48 FR 43063) were revoked 
by the Department of Commerce. 

At the suggestion of USTR to 
determine whether there was sufficient 
interest in the investigation, the 
Commission, in its notice of institution, 
invited any person expressing an 
interest in the continuation of the 
investigation to provide information 
regarding the conditions of competition 
in the U.S. market between U.S. and 
Mexican portland hydraulic cement and 
cement clinker. After reviewing the 
comments supplied by counsel on behalf 
of the Ad Hoc Committee of AZ~NM- 
TX-FL Producers cf Gray Portland 
Cement as well as comments from the 
Embassy of Mexico, the Commission 
concludes that there is insufficient 
interest for the continuation of the 
investigation and thereby terminates 
investigation No. 332-306. 


EFFECTIVE DATE: January 25, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Jim McClure (202-252-1191), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202-252- 
1810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 


Issued: January 29, 1991. 
By Order of the Commission. 


Kenneth R. Mason, 
Secretary. 


[FR Doc. 91-2790 Filed 2-5-91; 8:45 am] 
BILLING CODE 7020-02-M 
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[Investigations Nos. 731-TA-495 and 496 
(Preliminary)] 


Certain Shopping Carts From China 
and Taiwan 


AGENCY: United States International 
Trade Commission. 

ACTION: Notice of withdrawal of petition 
in antidumping investigations. 


SUMMARY: On January 30, 1991, the U.S. 
Department of Commerce received a 
letter from petitioner in the subject 
investigations (Petite Home Products, 


_ Inc., Brooklyn, NY) withdrawing its 


petition. Commerce has not initiated an 
investigation as provided in section — 
732(c) of the Tariff Act of 1930 (19 U.S.C. 
1673a(c)). Accordingly, the Commission 
gives notice that its antidumping 
investigations concerning certain 
shopping carts from China and Taiwan 
(investigations Nos. 731-TA-495 and 496 
(Preliminary)) are discontinued. 


EFFECTIVE DATE: January 30, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Olympia DeRosa Hand (202-252-1182), 
Office of Investigations, U.S. 
International Trade Commission, 500 E 
Street SW., Washington, DC 20436. 
Hearing-impaired individuals are 
advised that information on this matter 
can be obtained by contacting the 
Commission’s TDD terminal on 202-252- 
1810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 


Issued; January 31, 1991. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 91-2791 Filed 25-91; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


[Finance Docket No. 31817] 


Gregory B. Cundiff; Control 
Exemption; Railroad Switching Service 
of Missouri, inc., Texas Railroad 
Switching, Inc., and Crystal City 
Railroad, Inc. 


Gregory B. Cundiff, a noncarrier 
individual, has filed a notice of 
exemption to acquire control of 
nonconnecting class III rail carriers 
Railroad Switching Service of Missouri, 
Inc. (RSSM), and Texas Railroad 
Switching, Inc. (TRS), by purchasing all 
of their capital stock from Merchants 
Management Corp. (Merchants). Mr. 
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Cundiff currently controls class Il rail 
carrier Crystal City Railroad, Inc. (CCR). 

RSSM owns track at St. Louis, MO, on 
which it performs switching services. 
TRS operates over approximately 53.41 
miles of rail line extending between: (1) 
milepost 105.14, near Gardendale, TX, 
and milepost 147.4, near Crystal City, 
TX; and (2) milepost 145.2, near Crystal 
City, and milepost 156.35, near Carrizo 
Springs, TX. 

Mr. Cundiff indicates that: (1) CCR, 
RSSM, and TRS do not connect with 
each other or any railroads in their 
corporate family; (2) the control is not 
part of a series of anticipated 
transactions that would connect the 
railroads with each other or any railroad 
in their corporate family; and (3) the 
transaction does not involve a Class I 
carrier. Therefore, this transaction 
involves the control of a nonconnecting 
carrier and is exempt from the prior 
review requirements of 49 U.S.C. 11343. 
See 49 CFR 1180.2(d)(2). 

As a condition to use of this 
exemption, any employees affected by 
the transaction will be protected by the 
conditions set forth in New York Dock. 
Ry.—Control—Brooklyn Eastern Dist., 
360 I.C.C. 60 (1979). 

Petitions to revoke the exemption 
under 49 U.S.C. 10505(d) may be filed at 
any time. The filing of a petition to 
revoke will not automatically stay the 
transaction. Pleadings must be filed with 
the Commission and served on: Thomas 
F. McFarland, Jr., Belnap, Spencer, 
McFarland & Herman, Fouth Floor, 225 
West Washington Street, Chicago, IL 
60606-3418, 


Decided: January 31, 1991. 


By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 


Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 91-2835 Filed 2-5-91; 8:45 am] 
BILLING CODE 7035-01-M 


? RSSM acquired the Texas line from Missouri 
Pacific Railroad Company under an exemption in 
Finance Docket No. 31616, Railroad Switching 
Service of Missouri, Inc.—Acquisition—Missouri 
Pacific Railroad C Lines between 
Gardendale, Crystal City, and Carrizo Springs, TX 
{not printed), notice served July 31,1990. CCR's 


DEPARTMENT OF LABOR 


Office of the Secretary 


Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 
(OMB) 


Background: The Department of 
Labor, in carrying out its responsibilities 
under the Paperwork Reduction Act (44 
U.S.C. chapter 35), considers comments 
on the reporting and recordkeeping 
requirements that will affect the public. 

List of Recordkeeping/Reporting 
Requirements Under Review: As 
necessary, the Department of Labor will 
publish a list of the Agency 
recordkeeping/reporting requirements 
under review by the Office of 
Management and Budget (OMB) since 
the last list was published. The list will 
have all entries grouped into new 
collections, revisions, extensions, or 
reinstatements. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. Each entry may 
contain the following information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 

The title of the recordkeeping/ 
reporting requirement. 

The OMB and Agency indentification 
numbers, if applicable. How often the 
recordkeeping/reporting requirement is 
needed. Who will be required to or 
asked to report or keep records. 
Whether small businesses or 
organizations are affected. 

An estimate of the total number of 
hours needed to comply with the 
recordkeeping/reporting requirements 
and the average hours per respondent. 

The number of forms in the request for 
approval, if applicable. 

An abstract describing the need for 
and uses of the information collection. 

Comments and Questions: Copies of 
the recordkeeping/reporting 


acquisition {from RSSM}, and TRS's lease (from 
(CCR) and operation, of that line were exempted in 
Finance Docket No. 31757, Crystal City Railroad, 
inc.—Acquisition and Operation Exemption— 
Railroad Switching Service of Missouri, Inc.; Texas 
Railroad Switching, Inc_—Lease and Operation 
Exemption—Crystal City Railroad, Inc. (not 


requirements may be obtained by calling 
the Departmental Clearance Officer, 
Paul E. Larson, telephone (202) 523-6331. 
Comments and questions about the 
items on this list should be directed to 
Mr. Larson, Office of Information 
Management, U.S. Department of Labor, 
200 Constitution Avenue, NW., room N- 
1301, Washington, DC 20210. Comments 
should also be sent to the Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/ VETS), Office of Management 
and Budget, room 3208, Washington, DC 
20503 (Telephone (202) 395-6880). 

Any member of the public who wants 
to comment on a recordkeeping/ 
reporting requirement which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 


New Collection 
Employment Standards Administration 


29 CFR 516.34 Regulations to Implement 
the Remedial Education Provisions of 
the Fair Labor Standards 
Amendments of 1989; 

Recordkeeping; 

State or local governments; Businesses 
or other for profit; 

Non profit institutions; 

15,000 recordkeepers; 5,000 total hours; 
.333 hr. per response; 

These recordkeeping requirements for 
employers utilizing the partial 
overtime exemption for remedial 
education are necessary to insure 
employees are paid in compliance 
with the remedial education 
provisions of the Fair Labor Standards 
Act. 


Extension 


Employment and Training 
Administration, Targeted Jobs Tax 


Credit (TJTC) Program Report Forms, 
1205-0058; ETA 8471, 8472, 8473 and 
8588. 


printed), notice served November 15, 1990. 
Merchants’ continuance in control of RSSM and 
TRS was simultaneously exempted in Finance 
Docket No. 31758, Merchants Management Corp.- 
Continuance in Control Exemption—Texas Railroad 
Switching, Inc. {not printed), notice served 
November 15, 1990. 
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State or local governments, Businesses or other for profit, Federal agencies or employees, Non-profit institutions, Small businesses or organizations. 


Data provided by the States on these 
forms are used for program planning and 
evaluation and for oversight or 
verification activities as mandated by 
the Tax Equity & Fiscal Responsibility 
Act of 1982, the Deficit Reduction Act of 
1984, the Tax Reform Act of 1986, the 
Technical and Miscellaneous Revenue 
Act of 1988, and Omnibus Budget 
Reconciliation Act of 1990. 

Signed at Washington, DC this 3ist day of 
January, 1991. 

Paul E. Larson, 

Departmental Clearance Officer. 

[FR Doc. 91-2841 Filed 2-5-91; 8:45 am] 
BILLING CODE 4510-30-M 


Employment and Training 
Administration 


investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance; Biil’s 
Truck Town, et al 


Petitions have been filed with the 
Secretary of Labor under section 221(a) 


Petitioner: Union/Workers/Firm 


General Electric 

ITT SWF Auto-Electric (Workers) 

JLG Industrial, inc. Bedford Plant (Workers)... 
JLG Industrial, inc. Fort Littleton Plant 


[FR Doc. 91-2842 Filed 2-5-91; 8:45 am] 
BILLING CODE 4510-30-M 
[TA-W-25,005] 


Mason Lumber Co., Beaver, WA; 
Determination Regarding 
Application for Reconsideration 


By an application dated January 10, 


of the Trade Act of 1974 (‘the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under title II, 
chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 19, 1991. 

Interested persons are invited to 
submit written comments regarding the 


APPENDIX 


subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 19, 1991. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue NW., 
Washington, DC 20210. 


Signed at Washington, DC this 28th day of 
January 1991. 
Marvin M. Fooks, 


Director, Office of Trade Adjustment 
Assistance. 


me 


01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 


1991, the company requested 
administrative reconsideration of the 
subject petition for trade adjustment 
assistance. The denial notice was signed 
on December 29, 1990 and published in 
the Federal Register on January 8, 1991 
(56 FR 711). 


Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 


01/16/91 
01/17/91 
01/16/91 
01/17/91 
01/19/91 
12/13/90 
12/31/90 
01/14/91 
01/14/91 
01/14/91 
01/15/91 
01/10/91 
01/15/91 
01/15/91 
01/14/91 
01/15/91 
01/14/91 
01/14/91 
01/16/91 


(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) if it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or 

(3) if in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
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the law justified reconsideration of the 
decision. 

The workers at Beaver produce 
softwood lumber for both the domestic 
and export markets. The company 
claims that the supply problem in the 
timber industry resulting in deceased 
production of timber is tied to increased 
U.S. imports. The company also claims 
that Canada controls a substantial 
portion of the domestic softwood 
market. 

U.S. imports from Canada are 
included in the Department's aggregate 
import tables. These tables show that 
while imports of softwood lumber 
decreased absolutely in 1989 compared 
to 1988 they increased relative to 
domestic production. Accordingly, the 
Department surveyed Mason Lumber’s 
customers to determine whether these 
imports ‘contributed importantly” to 
declines in sales or production and 
employment at Beaver. 

The Department's survey for the 
periods 1988, 1989 and first half of 1990 
shows that the customers purchasing 
lumber from Mason Lumber did not 
import lumber during these periods 
under investigation. 

Further, other data in the file show 
that production of softwood lumber in 
the Northwest is down because of very 
poor log availability and high log costs. 
This supply problem in 1990 is the 
results of severe restrictions on the sale 
of timber from Federal timberlands 
brought about by Forest Service policies 
and preservationist problems. 


Conclusion 


After review of the application and 
investigative findings, I conclude that 
_ there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Labor's prior decision. Accordingly, the 
application is denied, 


Signed at Washington, DC, this 28th day of 
January 1991. 
Stephen A. Wandner, 
Deputy Director, Office of Legislation & 


Actuarial Services, Unemployment Insurance 
Service. 


[FR Doc. 91-2843 Filed 2-5-91; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-24,923] 


Shakertown, Corp., Winlock, WA; 
Negative Determination Regarding 
Eligibility to Apply for Worker 
Adjustment Assistance 


By an application dated January 14, 


1991, the company requested 
administrative reconsideration of the 
subject petition for trade adjustment 
assistance. The denial notice was signed 
on December 3, 1990 and published in 
the Federal Register on December 24, 
1990 (55 FR 52895). 

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) if it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or 

(3) if in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision. 

The workers produce Shakertown 
shingle siding and decorative fancy cut 
shingles. The company submitted a list 
of companies which purchase imported 
decorative shingles. 

In order for a worker group to become 
certified eligible to apply for adjustment 
assistance it must meet all three of the 
Group Eligibility Requirements of the 
Trade Act—a significant decrease in 
employment, an absolute decrease in 
sales or production and an increase in 
imports “contributing importantly” to 
worker separations and declines in sales 
or production. The “contributed 
importantly” test is generally 
demonstrated through a survey of the 
workers’ firm's customers. 

The Department's survey, which 
accounted for a preponderant share of 
the subject firm's sales decline in the 
first half of 1990 compared to the same 
period in 1989, showed that the 
customers either did not import or had 
declining imports during 1989 and the 
first half of 1990. 

Also, U.S. aggregate imports of shakes 
and shingles, which would include all 
purchases of shakes and shingles from 
foreign sources including those of the 
firms cited by the company who were 
competitors, decreased in the first six 
months of 1990 compared to the same 
period in 1989. 

The indirect effect of non-customers 
purchasing imported shakes and 
shingles would not form a sufficient 
basis for a worker group certification. 


Conclusion 


After review of the application and 
investigative findings, I conclude that 
there has been-no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 


Labor's prior decision. Accordingly, the 
application is denied. 

Signed at Washington, DC, this 25th day of 
January 1991. 
Robert O. Deslongchamps, 
Director, Office of Legislation & Actuarial 
Services, Unemployment Insurance Service. 
[FR Doc. 91-2844 Filed 2-5-91; 8:45 am] 
BILLING CODE 4510-30-M 


Occupational Safety and Health 
Administration 


Federal Advisory Council on 
Occupational Safety and Health; 
Meeting 


Notice is hereby given that the 
Federal Advisory Council on 
Occupational Safety and Health, 
established under section 1-5 of 
Executive Order 12196 of February 26, 
1980, published in the Federal Register, 
February 27, 1980 (45 FR 1279), will meet 
on February 27, 1991, starting at 10 a.m., 
in room N3437 ABC, of the Frances 
Perkins Department of Labor Building, 
200 Constitution Avenue NW., 
Washington, DC. The meeting will be 
open to the public. 

The agenda provides for: 

I. Call to Order. 

II. Approval of Minutes of the June 5, 
1990 Meeting. 

Ill. Status of the President's Injury/ 
Illness Reduction Goal. 

IV. Forty-fifth Annual Federal Safety 
and Health Conference. 

V. Update on OSHA Evaluation of 
Federal Agencies’ Safety and 
Health Programs. 

VI. Revision of Executive Order 12196. 

Vil. New Business. 

Vill. Adjournment. 


The Council welcomes written data, 
views or comments concerning safety 
and health programs for Federal 
employees, including comments on the 
agenda items. All such submissions 
received by close of business February 
20, 1991, will be provided to the 
members of the Council and included in 
the record of the meeting. 

If time permits, the Council will 
consider oral presentations relating to 
agenda items. Persons wishing to orally 
address the Council at the meeting 
should submit a written request to be 
heard by close of business February 20, 
1991. The request must include the name 
and address of the person wishing to 
appear, the capacity in which 
appearance will be made, a short 
summary of the intended presentation 
and an estimate of the amount of time 
needed. 





All communications regarding this 
Advisory Council should be addressed 
to John E: Plummer, Director, Office of 
Federal Agency , US. 
Department of Labor, OSHA, room 
N3112, Frances Perkins Building, 200 
Constitution Avenue NW., Washington, 
DC 20210, telephone: (202) 523-9329. 

Signed at Washington, DC this 30th day of 
January 1991. 

Gerard F. Scannell, 

Assistant Secretary. 

[FR Doc. 91-2846 Filed 2-5~01; 8:45 am] 
BILLING CODE 4510-26-M 


Pension and Welfare Benefits 
Administration 


[Application Number D-8414] 
Amendment to Prohibited 


AGENCY: Pension and Welfare Benefits 
Administration, Department of Labor. 
ACTION: Notice of a proposed 
amendment to PTE 80-51. 


SUMMARY: This document contains a 


notice of pendency before the 
Department of Labor of a proposed 
amendment to PTE 80-51. PTE 80-51 is a 
class exemption that permits Bank 
Collective Investment Funds, in which 
employee benefit plans have an interest, 
to engage in certain transactions, 
provided specified conditions are met. 
The proposed amendment, if adopted, 
would affect, among others, participants, 
beneficiaries and fiduciaries of plans 
that invest in the collective investment 
funds, banks, and other persons 
engaging in the described transactions. 
DATES: Written comments and requests 
for a hearing should be received by the 
Department on or before April 8, 1991. 
EFFECTIVE DATE: If adopted, the 
proposed amendment to section 
I{a){1)(A) of PTE 80-51 would be 
effective as of July 1, 1990. 

ADDRESSES: All written comments and 
requests for a hearing (preferably at 
least three copies) should be sent to: 
Office of Exemption Determinations, 
Pension and Welfare Benefits 
Administration, room N-5649, 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210, 
Attention: Bank Collective Investment 
Funds. The application pertaining to the 
exemptive relief proposed herein 
(Application D-8414) and the comments 
received will be available for public 


inspection in the Public Documents 
Room of the Pension and Welfare 
Benefits Administration, U.S. 
Department of Labor, room N-5507, 200 
Constitution Avenue, NW., Washington, 
DC. 

FOR FURTHER INFORMATION CONTACT: 
Lyssa Hall of the Office of Exemption 
Determinations, Pension and Welfare 
Benefits Administration, U.S. 
Department of Labor, (202) 523-8971 
(this is not a toll-free number); or Diane 
Pedulla of the Plan Benefits Security 
Division, Office of the Solicitor, U.S. 
Department of Labor, (202) 523-9497 
(this is not a toll-free number). 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of a proposed amendment 
to PTE 80-51 (45 FR 49709, July 25, 
1980). PTE 80-51 provides an 
exemption from the restrictions of 
sections 406 and 407(a) of the Employee 
Retirement Income Security Act of 1974 
(ERISA or the Act) and from the taxes 
imposed by section 4975 (a) and (b) of 
the Internal Revenue Code of 1986 (the 
Code) by reason of certain provisions of 
section 4975(c)(1) of the Code. 

The amendment to PTE 80-51 
proposed herein was requested in an 
exemption application dated May 17, 
1990 on behalf of the American Bankers 
Association (the Applicant). 

The Department is proposing the 
amendment to PTE 80-51 pursuant to 
section 408{a) of ERISA and section 
4975(c)(2) of the Code ? and in 
accordance with ERISA Procedure 75-1 
(40 FR 18471, April 28, 1975). 

The Applicant requested a 
modification to section I{a)(1)(A) of PTE 
80-51, on behalf of its member banks. 
Section (a)(1){A) permits a bank 
collective investment fund to engage in 
transactions, which otherwise might be 
prohibited by section 406 and 407(a) of 
ERISA and section 4975(c}(1) of the 
Code, with persons who are parties in 
interest with respect to an employee 
benefit plan investing in the fund. The 
plan’s participation in the fund, under 
section I{a)({1)(a) may not exceeed five 
percent of the total assets in the 


1 Minor technical corrections were made to the 


language of the final exemption in a notice 
published in the Federal Register on August 8, 1980. 
(45 FR 52949 August 8, 1980). 

® Section 102 of Reorganization Plan No. 4 of 1978 
(43 FR 47713, October 17, 1978), effective December 
$1, 1978 (44 FR 1065, January 3, 1979), transferred the 
authority of the Secretary of the Treasury to issue 
exemptions of this type to the Secretary of Labor. 

In the discussion of the exemption, references to 
sections 406 and 408 of ERISA should be read to 
refer as well to the corresponding provisions of 
section 4975 of the Code. 
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collective investment fund. 

The Applicant requests that the five 
percent percentage limitation in section 
I(a)(1)(A){ii) of PTE 80-51 be increased 
to ten percent, so that the general 
exemption in section I{a)(1)(A) of PTE 
80-51 would be available where the 
interest of a plan in a bank collective 
investment fund does not exceed ten 
percent of the total assets in the 
collective investment fund. 

The Department notes that all the 
relevant conditions contained in PTE 
80-51, with the exception of the one 
modified by this proposal, still must be 
met under the proposed amendment. 
These conditions include a requirement 
that the party in interest is not the bank 
(or an affiliate) which holds the plan ~ 
assets in its collective investment fund. 
The terms of the transaction are at least 
as favorable to the collective investment 
fund as those obtainable in an arm's- 
length transaction with an unrelated 
party. Also, the bank must maintain 
certain records for a period of six years 
from the date of the transaction. The 
Department also notes that banks 
generally are subject to extensive 
federal and state regulation. 

According to the Applicant, banks 
have based their ERISA compliance 
programs for collective investment funds 
on the availability of the exemptions 
contained in PTE 80-51. Where PTE 80- 
51 is unavailable for their collective 
investment funds, banks have been 
required either to restructure their 
compliance programs to ensure that 
other exemptions are available or to 
take other administrative steps to 
ensure that the transactions to be 
entered into by the collective investment 
fund are not prohibited. 

The Applicant requests that the 
Department adopt the ten percent 
standard in light of PTE 90-1, 55 FR 2891 
(January 29, 1990), which amends PTE 
78-19, 43 FR 59915 (December 22, 1978). 
PTE 90-1 provides an exemption for 
insurance company pooled separate 
accounts which parallels the relief 
provided top banks by PTE 80-51. Prior 
to the amendments made by PTE 90-1, 
PTE 78-19 provided exemptive relief for 
any transaction between a pooled — 
separate account and a party in interest 
(other than the.insurer or one of its 

affiliates) with respect to a plan 
participating in the account if, among 
other things, the assets of the plan did 
not exceed a specified percentage of the 
total assets in the account. PTE 90-1 
amended section I{a)(1) of PTE 78-19 by: 
(1) Increasing the percentage limitation 
from five percent to ten percent for 
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transactions occurring on or after July 1, 
1988; (2) by increasing the percentage 
limitation relating to transactions 
entered into by insurance company 
pooled separate accounts involving the 
furnishing of goods and the leasing of 
real property from .025 percent to .5 
percent; and (3) by providing relief for 
investments made by certain pooled 
separate accounts in short-term 
obligations. These latter two 
amendments to PTE 78-19 parallel the 

_ exemptive relief provided by the 
Department to bank collective 
investment funds in PTE 80-51. 

The Applicants state that the 
requested modification of PTE 80-51 
would not only provide bank collective 
investment funds the same exemptive 
relief as previously granted to pooled 
separate accounts and to a variety of 
other pooled investment vehicles, but 
also finally would conform PTE 78-19, 
as amended by PTE 90-1, and PTE 80- 
51. By granting the proposed 
amendment, the Department would 
eliminate the unfair competitive 
disadvantage currently faced by bank 
collective investment funds. 

The Applicant argues that the five 
percent rule contained in section 
I(a)(1)(A) is essentially a de minimis 
rule. Also, the Applicant argue that 
expanding the five percent requirement 
would be in the best interests of 
participating plans and their 
participants and beneficiaries. A higher 
percentage limitation would allow the 
collective investment funds to compete 
equitably for a broader range of 
investment opportunities and would 
generally increase the types of 
competitive collective investment 
vehicles available for plan investment. 
A higher percentage limitation would 
also provide banks with the flexibility 
necessary to deal with inadvertent 
fluctuations in the levels of plan 
participation in a fund. The Applicant 
has found that, in the case of certain 
collective investment funds, the general 
exemption of section I(a)(1)(A) has been 
lost, not as a result of a particular plan’s 
additional contributions to a fund but 
due to withdrawals from the fund by 
other plans. In these situations, neither 
the bank nor the plan with a now 
greater than five percent interest will 
have acted in any way to increase the 
plan's interest in the fund in excess of 
the five percent limitation. Expanding 
.. the de minimis standard would provide 
banks with the flexibility necessary to 
deal with these inadvertent fluctuations 
in the levels of plan participation in a 
collective investment fund. Without this 
relief, banks are placed in the dilemma 
of either attempting to comply with 


ERISA without the availability of this 
important exemption or of cutting back 
the interests some plans have in a fund 
in order to ensure ERISA compliance. 
Because banks rely heavily on the 
availability of PTE 80-51 in complying 
with ERISA’s prohibited transaction 
rules, raising the percentage limitation 
to comport with the limit established in 
other exemptions (most recently, PTE 
90-1) would reduce the severe burden 
that exists when the exemption is not 
available. Also, the savings resulting 
from the reduced burden of compliance 
due to a higher percentage limitation 
would result in lower administrative 


costs for plans participating in the funds. 


The five percent limitation represents 
the Department's view that, where a 
plan’s interest in a collective investment 
fund is a small percentage of the fund's 
total assets, the plan sponsor will not be 
in a position to influence the investment 
decisions of the investment fund for the 
benefit of any person who is a party in 
interest to the plan. However, since the 
issuance of PTE 80-51, the Department 
has considered the appropriateness of a 
five percent limitation in the context of 
another class exemption as well as 
individual exemptions for collective 
investment vehicles. On the basis of 
arguments similar to those raised by the 
Applicant above, the Department 
generally provided exemptive relief 
subject to a ten percent limitation.* 
Accordingly, based on its experience 
with PTE 80-51 and various individual 
exemptions and for the reasons given 
above, including arguments presented 
by the Applicant, the Department has 
decided to propose an amendment of 
section I(a)(1){A) of PTE 80-51 to 
increase the percentage limitation from 
five to ten percent. 

The Department has restated section 
I(a)(1)(B) of PTE-80-51 to conform to the 
identical relief provided insurance 
company pooled separate accounts 
under section I({a)(2) of PTE 90-1. 


General Information 


The attention. of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of ERISA does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 


3 In this regard, see PTE 90-1 (Insurance 
Company Pooled Separate Accounts 55 FR 2891 
January 29, 1990); PTE 87-71 (SEI Property Fund, 52 
FR 32079, August 25, 1987); PTE 86-08 (Boston 
Financial Real Estate Equity Group Trust, 51 FR 
2596, January 17, 1986); PTE 85-44 (The LaSalle 
Fund I, 50 FR 8410, March 1, 1985; PTE 84-41 
(Copley Investors Limited Partnership, 49 FR 19153 
May 4, 1984); and PTE 87-66 (American Income 
Property Fund), 52 FR 27883 July 24, 1987). 
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provisions of ERISA and the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of ERISA which require, among other 
things, that a fiduciary discharge his or 
her duties respecting the plan solely in 
the interests of the participants and 
beneficiaries of the plan; nor does it 
affect the requirement of section 401(a) 
of the Code that the plan must operate 
for the exclusive benefit of the 
employees of the employer maintaining 
the plan, and their beneficiaries; 

(2) Before an exemption may be 
granted under section 408(a) of ERISA, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries, and 
protective of the rights of participants 
and beneficiaries of the plan; 

(3) The class exemption is applicable 
to a particular transaction only if the 
transaction satisfies the conditions 
specified in the exemption; and 

(4) The proposed amendment, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of ERISA and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 


Written Comments and Hearing Request 


All interested persons are invited to 
submit written comments or requests for 
a public hearing on the proposed 
amendment to the address and within 
the time period set forth above. all 
comments will be made a part of the 
record. Comments and requests for a 
hearing should state the reasons for the 
writer's interest in the proposed 
amendment. Comments received will be 
available for public inspection with the 
referenced application at the above 
address. 


Paperwork Reduction Act 


In accordance with the Paperwork 
Reduction Act of 1980 (Pub. L. 96-511), 
the recordkeeping requirements that are 
included in this proposed class 
exemption are being submitted to the 
Office of Management and Budget for its 
review and approval. 


Proposed Amendment 


Under section 408(a) of ERISA and 
section 4975(c)({2) of the Code and in 
accordance with ERISA Procedure 75-1, 





the Department proposes to amend PTE 
80-51 as set forth below. 


1. Section I{a}(1) of the exemption is 
amended to read: Any transaction 
between a party in interest with respect 
to a plan and a collective investment 
fund that is maintained by a bank and in 
which the plan has an interest, or any 
acquisition or holding by the collective 
investment fund of employer securities 
or employer real property, if the party in 
interest is not the bank that maintains 
the collective investment fund, any other 
collective fund maintained by the bank 
or any affiliate of the bank, and if, at the 
time of the transaction, acquisition or 
holding, either 

(A) The interest of the plan together 
with the assets of any other plans 
maintained by the same employer or 
employee organization in the collective 
investment fund does not exceed— 

(i} 10 percent of the total of all assets 
in the collective investment fund, if the 
transaction occurs prior to October 23, 
1980; or 

(ii) 5 percent of the total of all assets 
in the collective investment fund, if the 
transaction occurs on or after October 
23, 1980, and on or before June 30, 1990; 


or 

(fil) 10 percent of the total of all assets 
in the collective investment fund, if the 
transaction occurs on ar after July 1, 
1990, or 


(G} The collective investment fund is a 


specialized fund that has a policy of 
investing, and invests, substantially all 


of its assets in short-term obligations 
(having a stated maturity date of one 


year or less or having a maturity date of 


one year or less fron: the date of 
acquisition by such specialized fund), 
including but not necessarily limited 
to— 

{i) Corporate or governmental 
obfigations or related repurchase 
apreements: 

(ii] Certificates of deposit; 

{iii) Bankers’ acceptances; or 

{iv) Variable amount notes of 
borrowers of prime credit. 


Signed at Washington, UG, this Sist day of 


January, 1991. 


{ion SS. Lebowitn, 


Deputy Assistam Secretary for 


Program 
Operations, Pension and Welfare Benefits 


Administration, U.S. Department of Labor. 


(FR Doc, 91-2786 Filed 2-5-1; 6:45 am| 


BILLING CODE 4510-29- 


NATIONAL SCIENCE FOUNDATION 


Advisory Committee to the Directorate 
for Education and Human Resources; 
Meeting 


The National Science Foundation 
announces the following meeting: 


Name: Advisory Committee to the 
Directorate for Education and Humen 
Resources. 

Date and Time: Thursday, February 21, 
1991, 9 a.m.-5 p.m. Friday, February 22, 1991, 
9 am-12. 

Place: National Science Foundation, room 
540, Washington, DC 20550. 

Type of Meeting: Open. 

Contact Person: Peter E. Yankwich, 
Executive Secretary, Directorate for 
Education and Human Resources, National 
Science Foundation, Washington, DC 20550, 
(202) 357~0522. 

Summary Minutes: May be obtained from 
contact person listed above. 

Purpose of Committee: To provide advice 
and recommendations concerning NSF 
support for Education and Human Resources. 

Agenda: Review of FY 1992 Programs and 
Initiatives, Review of FY 1993 Programs and 
Initiatives, Strategic Planning for FY 1993 and 
Beyond. 

Dated: February 1, 1991. 

M. Rebecca Winkler, 
Committee Management Officer. 


YFR Doc. 91-2848 Filed 2-5-91; 8:45 am) 


BILLING CODE 7555-01-™ 


Division of Atmospheric Sciences, 


SUMMARY: In accordance with the 
Federal Advisory Committee Act (Pub. 
L. 92-463, ag amended], the National 
Science Foundation announces the 
following meeting. 
SUPPLEMENTARY INFORMATION: The 
purpose of the meeting is to review and 
evaluate proposals and provide advice . 
and recommendations as part of the 
selection process for awards. Because 
the proposals being reviewed include 
information of a proprietary or 
confidential nature, including technica) 
information; financial data, such as 
salaries; and personal information 
concerning individuals associated with 
proposals, the meetings are closed to the 
public. These matters are within 
exemptions (4} and (6} of & U.S.C., 
S5zb(c}, Government in the Sunshine 
Act. 

iti Special Emphasis Pane] in 
Atmospheric Sciences. 

Date: March 7 and 8, 1991. 

Time: 9 a.m. to 5 pam. each day, 

Place: Room 1243, National Science 
Foundation, 1800 G Street, NW., 
Washington, DC. 


Type of meeting: Closed. 
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Agenda: Review and evaluation of 
Coupling, Energetics, and Dynamics of 
Atmospheric Regions (CEDAR) 
Applications. 

Contact: Dr. Richard A. Behnke, 
Program Manager, Upper Atmospheric 
Facilities, Division of Atmospheric 
Sciences, National Science Foundation, 
Washington, DC (202) 357-7390; or Dr 
Fred Roesler, Program Director, 
Aeronomy, Division of Atmospheric 
Sciences, National Science Foundation, 
Washington, DC, (202) 357-7618. 

Dated: February 1, 1991. 

M. Rebecca Winkler, 

Committee Management Officer. 

[FR Doc. 81-2819 Filed 2-5-91; 8:45 am] 
BILLING CODE 7555-01-M 


Division of Earth Sciences, Earth 
Sciences Proposal Review Panel; 
Meeting 


SUMMARY: In accordance with the _— 
Federal Advisory Committee Act (Pub. 
L. 92-463; as amended), the National 
Science Foundation announces the 
following meeting. 

SUPPLEMENTARY INFORMATION: The _ 
purpose of the meeting is to review and 
evaluate proposals and provide advice 
and recommendations as part of the 
selection process for awards. Because 
the proposals being reviewed include 
information of a proprietary or 
confidential nature, including technical 
information: financial data, such as 


salaries; and personal information 
concerning individuals associated with 


proposals, the meetings are closed to the 
public. These matters are within 


exemptions {4) and (8) of 5 U.S.C. 552{c), 


Government in the Sunshine Act. 


Name: Rarth Sciences Proposal 


Review Panel. 
Date; March 11, 12, and 13, 1991. 
Time: 8 a.m. to 6 p.m. each day. 
Place: Room 543, National Science 


Foundation, 1800 G Street, NW., 
Washington, DC 20550. 


Type of Meeting: Closed. 
Agenda: To review and evaluate 


research proposals and projects as part 


of the selection process for aw: 


Contact: Dr. Alan M, Gaines, Section 
Head, Division of Earth Sciences, room 
602, National Science Foundation, 


Washington, DC, |202)357-0591. 
Dated: February 1, 1991. 

M. Rebecca Winkler. 

Committee Management Officer. 


{FR Doe. 91-2820 Filed 2-5-91; 8:45 am) 


BILLING CODE 7555-01- 
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Proposal Review Panels; Meetings 


summary: In accordance with the 
Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), the National 
Science Foundation announces the 
following meeting(s) to be held at 1800 
G. Street, NW., Washington, DC 20550 
(except where otherwise indicated). 
SUPPLEMENTARY INFORMATION: The 
purpose of the meetings is to provide 
advice and recommendations to the 
National Science Foundation concerning 
- the support of research, engineering, and 
science education. The agenda is to 
review and evaluate proposals as part of 
the selection process for awards. The 
entire meeting is closed to the public 
because the panels are reviewing 
proposals that include information of a 
proprietary or confidential nature, 
including technical information; 
financial data, such as salaries; and 
personal information concerning 
individuals associated with the 
proposals. These matters are within 
exemptions (4) and (8) and 5 U.S.C. 552b 
(c), the Government in the Sunshine Act. 
CONTACT PERSON: M. Rebecca Winkler, 
Committee Management Officer, room 
208, 357-7363. 


M. Rebecca Winkler, 
Committee Management Officer. 


Meeting Announcements 
Name: Advisory Panel for Engineering 


Research Centers. 

Date and time: February 19, 1991 8 
a.m. to 5 p.m. 

flace: Wyndom Bristol Hotel, 2430 
Pennsylvania Avenue, NW,, 
Washington, DC. 

Agenda: Review and evaluate 
Nationa) Advanced Driving Simulator 
Proposals. ; 

Contact: Ms. Sherry Scott, Engineering 
Research Centers Division, room 1121, 
Washington, DC 20550, telephone, 202- 


357-9707. 
‘Vame: Special Emphasis Panel in 


Design and Manufacturing Systems. 


Date and time: March 7 and 8, 1991, 
8:30 a.m. to 5 p.m each day. 

Place: St. James Hotel, 950-24th St., 
NW ., Washington, DC. 

Agenda: To review and evaluate 


unsolicited proposals submitted to the 
Manufacturing Processes and 


Manufacturing Machines and Equipment 
Programs. 


Contact: Dr. Bruce Kramer or Dr. 


Suren Rao, Program Directors, Design 
and Manufacturing Systems Division, 
room 1128, NSF, Washington, DC 20550, 
telephone, 2G2—357—7676. 


Nome: Undergraduate Science, 
Engineering and Mathematics Education 
Review Panel. 


Date and time: March 10-12, 1991, 7:30 
p.m. to 9 p.m on 3/10, 8 a.m. to 5 p.m. 
each remaining day. 

Place: Holiday pa Crowne Plaza 
Hotel, Arlington, Va. 

Agenda: To review and evaluate 
Career Access Opportunities in Science 
and Technology for Women, Minorities 
and Disabled Proposals. 

Contact: Dr. Ted Reid, Program 
Director, USEME Division, NSF, 
Washington, DC 20550, telephone, 202- 
357-7051. 


[FR Doc. 91-2821 Filed 2-5-91; 8:45 am] 
BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Recommendations on the Title 


Transfer Provisions of the Low-Level 
Radioactive Waste Policy 


Amendments Act of 1985 


AGENCY: Nuclear Regulatory 
Commission. _ 
ACTION: Extension of comment period. 


sumMany: On December 4, 1990 (55 FR 
50064) the Commission published a 


notice of the availability of SECY-90- 
318 “Low-Level Radioactive Waste 
Policy Amendments Act Title Transfer 
and Possession Provisions” (dated 
September 12, 1990), and requested 
public comments. The comment period 
was to have expired on January 31, 1991. 
The Nuclear information and Resource 
Service and others have requested a 
sixty-day extension of the comment 


period due to difficulty in coordinating a 
response over the holiday period and 


the interest in the subject by a large 
number of state and local community 
groups. The Commission has decided to 
extend the comment period for an 
additional 30 days. The extended 


comment period now expires March 2, 
1991. 

DATES: The comment period has been 
extended and now expires March 2, 
1991. Comments received after this date 
will be considered if it is practical to do 
so, but assurance of consideration 
cannot be given except as to comments 
received on or before this date. 
ADDRESSES: Mail comments to: James 


Kennedy, Office of Nuclear Materials 
Safety and Safeguards, U.S. Nuclear 


Regulatory Commission, Washington, 
DC 20555. 

Deliver comments to: 11555 Rockville 
Pike, Rockville, MD, between 7:30 a.m. 
and 4:15 p.m. weekdays. 


aa FURTHER INFORMATION CONTACT: 


James Kennedy, Office of Nuclear 


Materials Safety and Safeguards, U.S. 


Nuclear Regulatory Commission, 
Washington, DC 20555; telephone (301) 
492-3401. 

Dated at Rockville, Maryland this 3ist day 
of January, 1991. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 


[FR Doc. 91-2825 Filed 2-5-91; 8:45 am] 


BILLING CODE 7590-01-M 


Biweekly Notice Applications and 
Amendments to Operating Licenses 
involving No Significant Hazards 
Considerations 


I. Background 


Pursuant to Public Law (P.L.) 97-415, 
the Nuclear Regulatory Commission (the 
Commission) is publishing this regular 
biweekly notice. P.L. 97-415 revised 
section 189 of the Atomic Energy Act of 
1954, as amended (the Act), to require 
the Commission to publish notice of any 


amendments issued, or proposed to be 
issued, under a new provision of section 


189 of the Act. This provision grants the 
Commission the authority to issue and 
make immediately effective any 
amendment to an operating license upon 
a determination by the Commission that 
such amendment involves no significant 
hazards consideration, notwithstanding 
the pendency before the Commission of 
a request for a hearing from any person. 
This biweekly notice includes all 


notices of amendments issued, or 
proposed to be issued from January 11, 


1991 through January 25, 1991. The last 


biweekly notice was published on 
January 23, 1991 (56 FR 2546). 


Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License And Proposed No Significant 


Hazards Consideration Determination 
And Opportunity For Hearing 


The Commission has made a proposed 


determination that the following 


amendment requests involve no 
significant hazards consideration. Under 
the Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not @) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 
The Commission is seeking public 


comments on this proposed 





determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 


considered in making any fina) 
determination. The Commission will not 


Normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
Room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building, 2120 L 
Street, NW, Washington, D.C. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 

By March 8, 1991, the licensee may file 
a request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules-of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C. 
20555 and at the Local Public Document 
Room for the particular facility involved. 
If a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 


following factors: {1) the nature of "he 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
\he proceeding: and {3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15} days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
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final determination will serve to decide 
when the hearing is held. 


f the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
Notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 


If the final determination is that the 
amendment involves a significant 


hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission wil! not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received 
beforé action is taken. Should the 
Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C., 
by the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the _ 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1-(800) 325-6000 (in 
Missouri 1-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
(Project Director): petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
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supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 


should be granted based upon a 
balancing of factors specified in 10 CFR 


2 TAA(a\{Aytiy- {v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C., 
and at the local public document room 
for the particular facility involved. 


Baltimore Gas and Electric Company, 
Docket No. 50-317, Calvert Cliffs 
Nuclear Power Plant, Unit No. 1, Calvert 
County, Maryland 

Date of amendment request: January 
18, 1991 

Description of amendment request: 
The proposed amendment would grant 
temporary relief from the technical 
specification (TS) requirement to 
perform a local leak rate test (LLRT) for 
Containment Isolation Valve 1-CVC-515 
at the 24-month interval. The proposed 
change would increase the interval by 
90 days on a one-time basis to provide 
schedular flexibility for the upcoming 
refueling outage and permit performance 
of the test in conjunction with other 
LLRTs due in June. In addition, this 


would place the test interval of CVC-515 _ 


back into sequence with tests of similar 
valves. To implement the change, the 
following would be added to page 3/4 6- 
3 and referenced to Specification 
4.6.1.2.d: “A one-time extension has 
been granted for CVC-515. The test due 
March 23; 1991, has been extended to 
June 21, 1991.” 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 

The proposed change has been evaluated 
against the standards in 10 CFR 50.92 and has 
been determined to involve no significant 
hazards considerations, in that operation of 
the facility in accordance with the proposed 
amendment would not: 

1. involve a significant increase in the 
probability or consequences of an 
accident previously evaluated; 

This change does not affect the probability 
of a previously evaluated accident. 
Containment isolation valve leakage, by 
itself, is not an accident evaluated in the 
Calvert Cliffs Updated Final Safety Analysis 
Report (UFSAR). This change could have an 
effect on overall containment leakage rates, 
and therefore the potential for this has been 
evaluated to ensure that the consequences of 
accidents involving containment 


pressurization with the potential for release 


of fission products tothe. the environment would 
not be significantly 


The function of CVG-SI G-615 Sand its redundant. 
valve (CVC-516) is to assure the capability to 
automatically isolate the containment and 
thereby mitigate the consequences of design 
basis events. Leakage limits are established 
and local leak rate tests are periodically 
conducted to verify this capability. The 
required period for these tests is 24 months. 
This proposed change would increase this 
period for CVC-515 by 90 days on a one-time 
basis only, to allow flexibility in scheduling 
the commencement of an upcoming Unit 1 
outage. An evaluation of past leak test results 
and recent operating environments for CVC- 
515, as well as for its redundant valve, was 
performed. Evaluation findings are that: CVC- 
515 and CVC-516 have both historically 
exhibited low leakage relative to acceptance 
criteria: the test results for CVC-516 are 
current and will remain so during the 
proposed extension; the operating 
environment for both valves has been 
relatively benign during the current interval 
due to the fact that the plant has been 
shutdown for most of it; and finally, the 
likelihood of occurrence of a design basis 
accident involving containment 
pressurization during the period of extension 
is extremely low. In summary, the proposed 
change will in no way result in change in the 
leak-tightness of CVC-515 or of Penetration 
2A as a whole. This, combined with the low 
likelihood of an accident occurring during the 
extension period, demonstrates that this 
change would not significantly increase the 
probability or consequences of previously 
evaluated accidents. 

2. create the possibility of a new or 
different type of accident from any 
accident previously evaluated; 

The proposed change will not represent a 
change in the configuration or operation of 
the plant. Specifically, no new hardware is 
being added to the plant as part of the 
proposed change, no existing equipment is 
being modified, nor are any significantly 
different types of operations being 
introduced. Therefore, the possible effects of 
this change are addressed by existing 
accident analyses and no new or different 
accidents would be created. 

3. involve a significant reduction in a 
margin of safety; 

The Bases for Technical Specification 
3.6.1.2, “Containment Leakage” states that 
the limitations on containment leakage rate 
ensure that the total containment leakage 
volume will not exceed the value assumed in 
the accident analyses at the peak accident 
pressure. As added conservatism, the 
measured overall integrated leakage rate is 
further limited to 75% of this value during the 
performance of leakage tests. This limit is 
346,000 sccm [standard cubic centimeters per 
minute] and includes margins to assure 
satisfaction of the assumptions in the safety 
analyses. The latest measured overall 
leakage of 138,400 sccm compares very well 
with this limit. To ensure that individual 
valve leakage is maintained at a level that 
will prevent the overall leakage limit from 
being exceeded, thus reducing a margin of 
safety, a leakage “allotment” is made for 


4061 


each valve. A value of 10,000 sccm is 
established for CVC-515. Test results that 


exceed this value do not alone comprise a 


reduction in the margin of safety assumed in 


the technica) specifications, provided that 
overall measured leakage remains within 


established limits. Nonetheless, the 


individual valve leakage limits provide the 
means to monitor long-term valve 


degradation as well as overall containment 
performance. The change involves 


proposed 
only a one-time modification of an 


administrative requirement for test 
frequency. It does not change any leakage 


limits or any other acceptance criteria, Since 
the change in the frequency could not, by 
itself, result in an increase in leakage, and 


because substantial additional leakage could 


be accommodated before any margins begin 
to be affected, no reduction in a margin of 


safety is involved. Therefore, this change 


does not involve a significant reduction in a 
margin of safety. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Calvert County Library, Prince 
Frederick, Maryland. 

Attorney for licensee: Jay E. Silbert, 
Esquire, Shaw, Pittman, Potts and 
Trowbridge, 2300 N Street, N.W., 
Washington, DC 20037. 

NRC Project Director: Robert A. 
Capra 


Carolina Power & Light Company, et al., 
Docket Nos. 50-325 and 50-324, 
Brunswick Steam Electric Plant, Units 1 
and 2, Brunswick County, North 
Carolina 


Date of amendments request: January 
7, 1991 

Description of amendments request: 
The proposed amendment revises the 
visual inspection surveillance 
requirements and acceptance criteria 
associated with Technical Specification 
3/4.7.5, Snubbers. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 

1. The proposed amendment does not 

involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. The 
proposed change does not-result in any 


physical change to the —— which 
could cause an increase in 

probability or consequences ee any 
previously evaluated accident. The 
requested change incorporates the 
alternative inspection schedule provided 





by the Staff in Generic Letter 90-09, 
dated December 11, 1990. As determined 
by the Staff, the alternate schedule for 
visual inspections maintains the same 
confidence level as the existing schedule 
and, therefore, does not affect the 
probability or consequences of an 
accident previously evaluated. 

2. The proposed amendment does not 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. The 
proposed amendment does not alter any 
plant operations, other than the snubber 
visual inspection surveillance interval, 
maintenance requirements, or system 
design or functions. The Staff has 
previously reviewed these changes and 
determined that the alternative visual 
inspection interva! maintains the same 
confidence level in snubber operability. 
Therefore, no possibility of creating a 
new or different type of accident would 
result from the proposed amendment. 

. The proposed amendment does not 
involve a significant reduction in the 
margin of safety. As stated above, the 
proposed amendment incorporates the 
alternative Technical Specification 
requirements for visual inspections of 
snubbers provided by the Staff in 
Generic Letter 90-09. The Staff has 
previously reviewed these changes and 
determined that the alternative visual 
inspection interval maintains the same 
confidence level in snubber operability. 
Therefore, the proposed amendment does 
not involve a reduction in the margin of 
safety. 

The NRC staff has reviewed the 
50.92(c) licensee's analysis and, based 
on this review, it appears that the three 
standards are satisfied. Therefore, the 
NRC staff proposes to determine that 
the amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: University of North Carolina at 
Wilmington, William Madison Randall 
Library, 601 S. College Road, 
Wilmington, North Carolina 28403-3297. 

Attorney for licensee: R. E. Jones, 
General Counsel, Carolina Power & 
Light Company, P. O. Box 1551, Raleigh, 
North Carolina 27602 

NRC Project Director: Elinor G. 
Adensam 


Detroit Edison Company, Docket No. 50- 
341, Fermi-2, Monroe County, Michigan 

Date of amendment request: August 1, 
1990 

Description of amendment request: 
The amendment revises the Technical 
Specification by changing the “Vice 
President - Nuclear Operations” to 
“Assistant Vice President and Manager - 
Nuclear Production” to reflect Detroit 
Edison’s new onsite nuclear 
organization. In addition, the proposed 
amendment modifies the membership 
requirements for the Nuclear Safety 
Review Group (NSRG) and will allow 


a 


the Senior Vice President - Nuclear 
Generation more flexibility in 
appointing qualified NSRG members. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91{a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 

(1) The proposed changes do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated because the proposed changes 
are administrative in nature. None of the 
proposed changes involve a physical 
modification to the plant, a new mode of 
operation or a change to the UFSAR 
transient analyses. No Limiting 
Condition for Operation, ACTION 
statement or Surveillance Requirement is 
affected by any of the proposed changes. 
The proposed title change from Vice 
President - Nuclear Operations to 
Assistant Vice President and Manager -__ 
Nuclear Production does not alter the 
authority, function or responsibility of 
the subject position as it relates to any 
TS requirement. The individual in this 
position will continue to report directly 
to the Senior Vice President - Nuclear 
Generation. The proposed change to the 
NSRG membership requirements is 
consistent with the most restrictive years 
of experience requirement of ANSI 
N18.1-1971. The existing and proposed 
NSRG membership requirements are 
more restrictive than the Standard 
Technical Specification. 

(2) The proposed changes do not create the 
possibility of a new or different kind of 
accident from any previously evaluated 
because the proposed changes do not 
introduce a new mode of plant operation 
or involve a physical modification to the 
plant. As outlined in Item 1 above the 
proposed changes are administrative in 
nature. 

(3) The proposed change does not involve a 
significant reduction in a margin of 
safety because as outlined in Item 1 
above the proposed changes are 
administrative in nature. None of the 
proposed changes involve a physical 
modification to the plant, a new mode of 
operation or a change to the UFSAR 
transient analyses. No Limiting 
Condition for Operation, ACTION 
statement or Surveillance Requirement is 
affected. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Monroe County Library 
System, 3700 South Custer Road, 
Monroe, Michigan 48161. 

Attorney for licensee: John Flynn, 
Esq., Detroit Edison Company, 2000 


Second Avenue, Detroit, Michigan 48226. 
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NRC Project Director: L. B. Marsh. 


Duke Power Company, Docket Nos. 50- 
269, 50-270 and 50-287, Oconee Nuclear 
Station, Units 1, 2 and 3, Oconee County, 
South Carolina 


Date of amendment request: 
November 15, 1989, as supplemented 
March 28 and August 29, 1990. 

Description of amendment request: 
The proposed amendments would revise 
the Pressure/Temperature (P/T) Limits 
and the Low Temperature Overpressure 
Protection (LTOP) system operability 
requirements in Section 3.1 of the 
Technical Specifications (TSs) and 
revise the associated bases. These 
proposed amendments 1) implement 
criteria recommended by Regulatory 
Guide (RG) 1.99, Rev. 2, “NRC Position 
on Radiation Embrittlement of Reactor 
Vessel Materials and Its Impact on Plant 
Operations,” for calculating the nil- © 
ductility reference temperature of _ 
reactor vessel beltline materials and 2) 
revise LTOP requirements to assure 
proper protection of the reactor vessel in 
light of the proposed revisions to the P/ 
T curves. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration. The licensee has 
determined that: 

(1) Operation of the facility in 
accordance with the proposed 
amendments would not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. 

Each accident analysis addressed 
within the Oconee Final Safety Analysis 
Report (FSAR) has been examined with 
respect to changes proposed within this 
amendment request and changes 
included within this request have been 
provided in response to Generic Letter 
(GL) 88-11. 

The revised P/T limits and heatup and 
cooldown constraints have been 
developed using NRC approved topical 
report BAW-10046A and operation of 
Oconee in accordance with the TSs will 
assure that the appropriate brittle 
fracture pressure limits are not 
exceeded during normal operation. The 
revised LTOP system operability 
requirements have been developed in 
accordance with NRC recommended 
criteria and methodology. Analyses 
performed in support of the revised 
LTOP system operability requirements 
utilize an NRC approved computer code. 
Operation of Oconee in accordance with 
these TSs will assure that the 
appropriate brittle fracture pressure . 
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limits are not exceeded during 
postulated overpressurization scenarios 
at low temperatures. 

(2) Use of the modified specification 
would not create the possibility of a new 
or different kind of accident from any 
accident previously evaluated. 

The revised P/T limits and heatup and 
cooldown constraints have been 
developed using NRC approved topical 
report BAW-10046A. The revised LTOP 
system operability requirements have 
been developed in accordance with NRC 
recommended criteria and methodology. 
Operation of Oconee in accordance with 
these specifications will not create any 
failure modes not bounded by 
previously evaluated accidents. 

(3) Use of the modified specifications 
would not involve a significant 
reduction in a margin of safety. Changes 
included in this amendment request will 
assure that the appropriate brittle 
fracture pressure limits are not 
exceeded during normal operation and 
postulated overpressurization scenarios 
at low temperature, thus preserving 
existing margins of safety. 

The Commission's staff has reviewed 
the licensee's analysis, and based on 
this review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the Commission's 
staff proposes to determine that the 
proposed amendments involve no 
significant hazards consideration. 

Local Public Document Room 
location: Oconee County Library, 501 
West South Broad Street, Walhalla, 
South Carolina 29691 

Attorney for licensee: J. Michael 
McGarry, III, Bishop, Lieberman, Cook, 
Purcell and Reynolds, 1200 17th Street, 
NW., Washington, DC 20036 

NRC Project Director: David B. 
Matthews 


Duquesne Light Company, Docket No. 
50-412, Beaver Valley Power Station, 
Unit No. 2, Shippingport, Pennsylvania 


Date of amendment request: October 
1, 1990 

Description of amendment request: 
The proposed amendment would modify 
the Appendix A Technical Specification 
(TS) Limiting Condition for Operation 
and Surveillance Requirements relating 
to the Turbine Overspeed Protection 
System. Specifically, the Action 
statement (TS 3.3.4.a) and surveillance 
requirements (TS 4.3.4.2.a(3) and 
4.3.4.2.a(4)) related to the operability 
and testing of the low pressure turbine 
reheat stop and interceptor valves 
would be deleted, and an editorial 
change would be made to refer to 
throttle valve vice stop valve (TS 3.3.4.a, 
4.3.4.2.a(1)). 


Basis for proposed no significant’ 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration. In addition, the 
Commission has evaluated the proposed 
changes against the above standards as 
required by 10 CFR 50.91(a) and has 
concluded that: 

A. The changes do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated (10 CFR 50.92(c)(1)) because 
the proposed deletion of surveillance 
testing of the reheat stop and interceptor 
valves has no effect upon the 
probability of turbine overspeed. 
Turbine destructive-overspeed is 
prevented by the closure of the high- 
pressure turbine throttle and governor 
valves. Failure of the reheat stop and 
interceptor valves has no impact upon 
turbine destructive-overspeed. 
Verification of the operability of the 
throttle and governor valves is ensured 
by retaining the requirement to cycle 
these valves periodically. Furthermore, 
the elimination of frequent testing of the 
reheat stop and interceptor valves will 
reduce the possibility of internal 
damage to the moisture separator- 
reheater and the attendant potential to 
cause broken parts that could enter the 
low-pressure turbine and cause further 
damage. Therefore, the probability and 
consequences 9f a turbine destructive- 
overspeed event is not increased. 

The editorial change merely makes 
the terminology consistent with 
manufacturer's terminology and, 
therefore, promotes clarity and 
eliminates potential confusion. 

B. The changes do not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated (10 CFR 50.92(c)(2)) because 
the high-pressure turbine throttle and 
governor valves will continue to provide 
protection against turbine destructive 
overspeed. 

The editorial change merely makes 
the terminology consistent with the 
manufacturer’s terminology and, 
therefore, promotes clarity and 
eliminates potential confusion. 

C. The changes do not involve a 
significant reduction in a margin of 
safety (10 CFR 50.92(c)(3)) because 
surveillance requirements will be. 
retained to ensure operability of the 
throttle and governor valves. These 
valves continue to provide protection 
against destructive turbine overspeed. 

The editorial change merely makes 
the terminology consistent with the 
manufacturer's terminology and, 
therefore, promotes clarity and 
eliminates potential confusion. 


Based on the above evaluation, the 
staff proposes to determine that the 
proposed amendment does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: B. F. Jones Memorial Library, 
663 Franklin Avenue, Aliquippa, 
Pennsylvania 15001. 

Attorney for licensee: Gerald 
Charnoff, Esquire, Jay E. Silberg, 
Esquire, Shaw, Pittman, Potts & 
Trowbridge, 2300 N Street, N.W., 
Washington, D.C. 20037. 

NRC Project Director: John F. Stolz 


Florida Power and Light Company, 
Docket Nos. 50-250 and 50-251, Turkey 
Point Plant Units 3 and 4, Dade County, 
Florida 


Date of amendment request: 
November 27, 1990 


Description of amendment request: 
The proposed amendments would revise 
the Technical Specifications related to 
the reactivity control systems, refueling 
operations, and special test exceptions. 
The changes to the Technical 
Specifications would reflect a reduction 
in the boric acid concentration 
requirements in the boric acid tanks. 
These changes not only allow for plant 
operations at a lower boric acid 
concentration but enhance the reliability 
and safety of the plant. The reduction in 
the boric acid concentration will also 
provide the opportunity to delete the 
system heat tracing as presently 
required. The proposed amendments 
would also change the applicable bases 
sections of the Technical Specifications. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 

1. Involve a significant increase in the 

probability or consequences of an 
accident previously evaluated. 

The operation of the facility in accordance 
with the proposed changes does not involve a 
significant increase in the probability or 
consequences of any accident previously 
evaluated. Deleting the requirement for a 
heat tracing circuit by reducing the boron 
concentration in the boric acid tank is 
accounted for by increasing the volume of 
boric acid solution that must be contained in 
the tanks and also by crediting borated water 
from the refueling water storage tank. Since 
the components (or their function) necessary 
to perform a safe shutdown have not been 
changed or modified, this change does not 
significantly increase the probability or 
consequences of any accident previously 
evaluated. In addition, [T]echnical 
[S]pecification controls on the boric acid tank 
temperature and boron concentration ensure 
that the lack of heat tracing does not result in 
precipitation of the boron. 





Credit is not taken for boron addition to the 
[Reactor Coolant System (RCS)} from the 
boric acid tanks for the purpose of reactivity 
control in the accidents analyzed in Chapter 
14 of the Final Safety Analysis Report. 
Response to such events as steam line break, 
overcooling, boron dilution, etc. will not be 
affected by a reduction in the boric acid tank 
concentration. 

The action statements associated with 
Technical Specification 3.1.1.1 currently 
require that boration be commenced at 
greater than 4 gallons per minute using a 
solution of at least 20,000 ppm boron in the 
event that shutdown margin is lost. This 
[s}pecification has been changed to 16 gpm at 
3.0 weight percent (5245 ppm) to accomplish 
the same minimum boration rate. A plant 
modification to flow control valve FCV-113A 
will increase blended makeup capacity and 
assure this system's capability to deliver this 
flow rate. Boration via the emergency 
boration flow path already exits at a rate of 
60 gpm (nominal). 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. 

The operation of the facility in accordance 
with the proposed changes does not create 
the possibility of a new or different kind of 
accident from any accident previously 
evaluated. This is because such operation 
will not increase the likelihood of boric acid 
source or flow path failure nor will such 
failures initiate any new or different kind of 
accident from any previously evaiuated. The 
boron dilution analysis performed for Turkey 
Point Units 3 and 4 is not impacted by a 
reduction from a nominal 12 weight percent 
boric acid to 3.0 to 3.5 weight percent. The 
boron concentration in the boric acid tanks is 
greater than any anticipated [RCS] boron 
concentration, thus, an inadvertent RCS 
boron dilution due to the addition of boric 
acid from the boric acid tanks is precluded. 

The reason for requiring a heat tracing 
circuit was to ensure that the dissolved boric 
acid was in solution and, hence, available for 
injection into the RCS to adjust core 
reactivity throughout core life. By lowering 
the boron concentration to a maximum of 3.5 
weight percent, chemical analyses have 
shown there is no possibility of the boron 
precipitating out of solution as long as the 
temperature of the boric acid solution 
remains above 50° F. Normal ambient 
temperatures in the vicinity of these 
components remain above this temperature. 
Therefore, there is no longer a need for heat 
tracing. Since the boron will be in solution 
when the boric acid tank flow paths are 
credited for reactivity control during a 
cooldown to cold shutdown scenario, heat 
tracing is no longer required to maintain the 
[bjoric [a}cid [s]torage system operable. In 
conclusion, this change does not create the 
possibility of a new or different kind of 
accident from those previously evaluated. 

(3) Involve a significant reduction in a 
margin of safety. 

The operation of the facility in accordance 
with the proposed Technical Specification 
changes does not involve a significant 
reduction in the margin of safety. The intent 
of these Technical Specifications is to ensure 
that there are two independent flow paths - 


from the two independent borated water 
sources (boric acid tanks and refueling water 
storage tank) to the RCS to allow control of 
core reactivity throughout core life. This 
requires that sufficient quantities of boron be 
stored in the tanks, and that this borated 
water can be delivered to the RCS when 
required. Reducing the maximum boric acid 
concentration to less than or equal to 3.5 
weight percent has been compensated for by 
increasing the required volumes of borated 
water. Elimination of the separation criteria 
for the flow paths for the two units between 


‘the three shared boric acid tanks and the 


boric acid transfer pumps has been 
compensated for by [T]echnical 
[S]pecification volume control that accounts 
for the needs of both units. 

In addition to the boric acid transfer pumps 
delivering the boric acid tank contents to the 
charging pumps, the charging pumps can take 
alternate suction from the [rjefueling [w]ater 
[s}torage [t]ank. Since these independent 
boration capabilities control the [RCS} boron 
inventory, the original licensing basis of the 
plant does not require the boric acid tanks to 
meet single failure criteria. 

In addition, reducing the maximum boron 
concentration allows a deletion of the 
requirement to heat trace the [bJoric [a]cid 
[s]torage system since chemical analyses 
have shown that a 3.5 weight percent solution 
of boric acid will remain in solution at 
temperatures above 50° F. An operability 
requirement of 55° F minimum temperature 
for the rooms containing boration sources 
and flow paths includes a 5° F margin above 
the solubility limit of 50° F. Technical 
Specification controls on the boric acid tank 
and boration flow path room temperatures 
and boron concentration ensure that a lack of 
heat tracing does not result in precipitation of 
the boron. 

In conclusion, the reduction of boric acid 
concentration and the deletion of heat tracing 
in the [bJoric [a]cid [mJakeup system does not 
cause a significant reduction in the margin of 
safety for this plant. 

The staff notes that the licensee has 
determined that the required boron 
concentration in the boric acid tanks 
can be reduced with a change in 
methodology of accomplishing plant 
boration and cooldown. The licensee 
further references a report by 
Combustion Engineering, “Boric Acid 
Concentration Reduction Technical 
Basis and Operational Analysis,” dated 
November 1990 which describes a 
number of plant cooldown scenarios 
where boration is accomplished 
concurrently with cooldown as part of 
the normal inventory makeup required 
as a result of coolant concentration 
during the cooldown. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 
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Local Public Document Room 
location: Environmental and Urban 
Affairs Library, Florida International 
University, Miami, Florida 33199 


Attorney for licensee: Harold F. Reis, 
Esquire, Newman and Holtzer, P.C., 1615 
L Street, N.W., Washington, D.C. 20036 


NRC Project Director: Herbert N. 
Berkow 


Florida Power and Light Company, 
Docket Nos. 50-250 and 50-251, Turkey 
Point Plant Units 3 and 4, Dade County, 


Date of amendment request: January 
3, 1991 


Description of amendment request: . 
The proposed amendments would 
modify the licenses of Turkey Point 
Units 3 and 4 by extending the 
effectiveness of the Integrated 
Scheduling of Plant Modifications from 
December 31, 1990 to December 31, 1991. 
The Integrated Scheduling Program 
allows the licensee to effectively 
manage the implementation of 
modifications which are required or 
proposed by the NRC, as well as any 
other measures which are identified by 
the licensee. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 

(1) Operation of the facility in accordance 
with the proposed amendment(s] would 
not involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. 

The proposed amendments would provide 
for the continued implementation of an 
administrative program to provide for 
scheduling changes and notification of 
scheduling changes, and does not affect in 
any way the design or operation of the plant. 
The program would continue to enhance 
plant safety by more effectively controlling 
the number and scheduling of plant 
modifications, thereby ensuring that issues 
required for safe operation of the plant 
receive priority and are completed in a timely 
manner. 

The use of an Integrated Schedule is 
consistent with the NRC guidance in Generic 
Letter 83-20 dated May 9, 1983 and Generic 
Letter 85-07 dated May 2, 1985. 

The administrative changes do not affect 
assumptions contained in plant safety 
analyses, nor do they affect Technical 
Specifications that preserve safety analysis 
assumptions. Therefore, the proposed 
changes do not affect the probability or 
consequences of accidents previously 
analyzed. 

(2) Operation of the facility in accordance 
with the proposed amendment(s} would 
not create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. 
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The NRC has previously approved the use 
of an Integrated Schedule at [the] Turkey 
Point Plant. Additionally, the use of an 
Integrated Schedule is consistent with the 
NRC guidance in Generic Letter 83-02 dated 
May 9, 1983 and Generic Letter 85-07 dated 
May 2, 1985. 

A new or different kind of accident is not 
created since the proposed amendments 
would provide for the continued 
implementation of an administrative program 
to provide for scheduling changes and 
notification of scheduling changes, and do 
not affect in any way the design or operation 
of the plant. The program would continue to 
enhance plant safety by more effectively 
controlling the number and scheduling of 
plant modifications, thereby ensuring that 
issues required for safe operation of the plant 
receive priority and are completed in a timely 
manner. 

Since the proposed amendments will not 
affect the existing design nor result in any 
changes to the operational limitations of this 
plant, the proposed amendments do not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

(3) Operation of the facility in accordance 

with the proposed amendment{s] would 
not involve a significant reduction in a 
margin of safety. 

The proposed amendments would provide 
for the continued implementation of an 
administrative program to provide for 
scheduling changes and notification of 
scheduling changes, and do not affect in any 
way the design or operation of the plant. The 
program would continue to enhance plant 
safety by. more effectively controlling the 
number and scheduling of plant 
modifications, thereby ensuring that issues 
required for safe operation of the plant 
receive priority and are completed in a timely 
manner. 

The use of an Integrated Schedule is 
consistent with the NRC guidance in Generic 
Letter 83-02 dated May 9, 1983 and Generic 
Letter 85-07 dated May 2, 1985. 

The changes being proposed do not relate 
to or modify the safety margins defined in 
and maintained by the Technical 
Specifications. Therefore, the proposed 
changes would not involve any reduction in a 
margin of safety. 

The NRG staff has reviewed the 
licensee’s. analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Environmental and Urban 
Affairs Library, Florida International 
University, Miami, Florida 33199 

Attorney for licensee: Harold F. Reis, 
Esquire, Newman and Holtzer, P.C., 1615 
L Street, N.W., Washington, D.C. 20036 

NRC Project Director: Herbert N. 
Berkow 


Gulf States Utilities Company, Docket 
No. 50-458, River Bend Station, Unit 1 
West Feliciana Parish, Louisiana 


Date of amendment request: January 
7, 1991 

Description of amendment request: 
The proposed amendment would add 
the chilled water return from the drywell 
isolation valve to Technical 
Specification (TS) Table 3.6.4-1, 
“Drywell and Containment Isolation 
Valves” and correct the identifying title 
of another valve in the TS table. The 
chilled water return from the drywell 
isolation valve was inadvertently 
omitted from the Safety Analysis Report 
and the TS table. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 


licensee has provided its analysis of the 


issue of no significant hazards 
consideration. Based on the staff.review, 
the proposed amendment will not: 

(1) Involve a significant increase in 
the probability or consequences of a 
previously evaluated accident. The 
proposed changes do not involve any 
plant modifications and are 
administrative in nature. Therefore, the 
addition of the chilled water return from 
the drywell isolation valve, 1HVN*V543, 
to Technical Specification (TS) Table 
3.6.4-1 and the change in identifying title 
for the 1SWP*V206 valve will not 
change any of the initiating events, 
assumptions, or consequences of an 
accident or the accident analyses 
discussed in Chapter 15 of the Safety 
Analysis Report. 

(2) Create the possibility of a new or 
different kind of accident from any _ 
previously evaluated. The addition of 
the 1HVN*V543 valve and the change in 
identifying title for the 1SWP*V206 
valve in TS Table 3.6.4-1 do not affect 
any mode of plant operation and do not 
involve any hardware modifications to 
the plant. 

(3) Involve a significant reduction in 
the margin of safety. There is no margin 
of safety associated with the addition of 
the 1HVN*V543 valve to TS Table 3.6.4- 
1 or the change in identifying title for the 
1SWP*V206 valve. 

For the reasons stated above, the staff 
believes the proposed amendment 
involves no significant hazards 
consideration determination. 

Local Public Document Room 
location: Government Documents 
Department, Louisiana State University, 
Baton Rouge, Louisiana 70803 

Attorney for licensee: Mark 
Wetterhahn, Esq., Bishop, Cook, Purcell 
and Reynolds, 1401 L Street, N.W., 
Washington, D.C. 20005 

NRC Project Director: Eugene V. 
Imbro, Acting 


4865 


Houston Lighting & Power Company, 


- City Public Service Board of San 


Antonio, Central Power and Light 
Company, City of Austin, Texas, Docket 
Nos. 50-498 and 50-499, South Texas 
Project, Units 1 and 2, Matagorda 
County, Texas 


Date of amendment request: 
November 15, 1990, as amended on 
January 17, 1991 

Description of amendment request: 
The proposed change is-to amend 
Section 4.4.6.2.2.d of the Technical 
Specifications. The change would 
require testing of reactor coolant system 
pressure isolation valves prior to 
entering Mode 2 rather than within 24 
hours after valve actuation. The valves 
in question are the boundary between 
the reactor coolant system and 
connecting low pressure systems. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration. Based on the staff review, 
the proposed amendments will not: 

(1) Involve a significant increase in 
the probability of an accident previously 
evaluated. The accident related to the 
request is an interfacing systems loss-of- 
coolant accident (LOCA), which is not a 
design basis accident. However, the 
licensee, through its plant-specific 
probability risk assessment (PRA) has 
compared the interfacing systems LOCA 
with the large break LOCA, a design 
basis accident. The PRA comparison 
showed that the likelihood of an 
intersystem LOCA is less than half of 
one percent of the frequency of 
occurrence of the design basis large 
break LOCA. 

The consequences of the accident 
previously evaluated do not significantly 
increase. Because the residual heat 
removal system (RHR) is entirely inside 
containment, the interfacing systems 
LOCA becomes a LOCA inside 
containment and is therefore bounded 
by that analysis. A portion of the low 
head safety injection (LHSI) system is 
outside containment, however, there is 
an additional check valve in series 
between the RHR and LHSI which 
would remain intact in the event the 
first two check valves fail. 

(2) Create the possibility of a new or 
different accident from any previously 
evaluated. There are no changes to the 
design or operation of the plants. 

(3) Involve a significant reduction in 
the margin of safety. Although the 
proposed change to section 4.4.6.2.2d 
would require that the valves be tested 
prior to entering Mode 2 rather than 





within 24 hours after actuation, the time 
change is expected to be small. Further, 
all the testing requirements of section 
4.4.6.2.2 remain unchanged. 

For the reasons stated above, the staff 
believes these proposed amendments 
involve no significant hazards 
consideration determination. 

Local Public Document Rooms 
Location: Wharton County Junior 
College, J. M. Hodges Learning Center, 
911 Boling Highway, Wharton Texas 
77488 

Attorney for licensee: Jack R. 
Newman, Esq., Newman & Holtzinger, 
P.C., 1615 L Street, NW, Washington, DC 
20036 

NAC Project Director: Eugene V. 
Imbro, Acting 


Indiana Michigan Power Company, 
Dockets Nos. 50-315 and 50-316, Donald 
C. Cook Nuclear Plant, Units Nos. 1 and 
2, Berrien County, Michigan 

Date of amendments request: January 
15, 1991 

Description of amendments request: 
The proposed amendment would revise 
three sections of the Cook Nuclear Plant 
Technical Specifications (TS): Section 3/ 
4.8.1, AC Sources; Section 3/4.8.2.3, DC 
Distribution - Operating; and Section 3/ 
4.8.2.5, DC Distribution - Operating - 
Train N Battery System. 

The first change proposes to clarify 
specification 4.8.1.1.2(e)2 by adding the 
words “steady state” to the description 
of the diesel generator voltage 
surveillance requirement. 

The two remaining changes propose to 
make identical revisions to the 250 volt 
battery surveillances. First, the float 
voltage minimum requirement is 
proposed to be increased from 2.10 to 
2.13 volts. Secondly, that part of the 
existing surveillance requirement that 
compares battery cell voltage to original 
battery acceptance test valves is 
proposed to be deleted. Both of these 
changes are consistent with 
Westinghouse Standard TS. 

Basis for proposed no significant 
hazards consideration determination: 

As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 

Criterion 1 

The proposed changes do not.increase the 
probability or consequences of a previously 
evaluated accident. Their intent is to provide 
clarification and to make our TS reflect NRC 
and industry guidance. They do not affect the 
accident analysis. Consequently, we believe 
that these changes do not increase the 
probability or consequences of a previously 
analyzed accident. 

Criterion 2 

The proposed changes do not create the 
possibility of a new or different kind of 


accident from any previously evaluated. They 
do not require be alteration of the ieee 
or changes in parameters normal 
plant operation. We therefore believe that 
these changes do not create the possibility of 
a new or different kind of accident previously 
analyzed or evaluated. 

Criterion 3 

The proposed changes make the TS clearer 
and eliminate the need for thermal cycling of 
the units due to failure of an overly 
conservative surveillance. Unwarranted plant 
shutdowns not only induce thermal stresses 
on the reactor vessel, but challenge safety 
systems. Consequently, the proposed changes 
actually enhance plant safety. As such, we 
believe the proposed changes do not 
significantly reduce a margin of safety. 

Therefore, we believe that these changes 
do not involve a significant hazards 
consideration as defined in 10 CFR 50.92. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92{c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Maude Preston Palenske 
Memorial Library, 500 Market Street, St. 
Joseph, Michigan 49085. 

Attorney for licensee: Gerald 
Charnoff, Esq., Shaw, Pittman, Potts and 
Trowbridge, 2300 N Street, NW., 
Washington, DC 20037. 

NRC Project Director: L. B. Marsh. 


Niagara Mohawk Power Corporation, 
Docket No. 50-220, Nine Mile Point 
Nuclear Station, Unit No. 1, Oswego 
County, New York 


Date of amendment request: 
November 20, 1990 

Description of amendment request: 
The proposed amendment would update 
the reactor coolant system and primary 
containment isolation valve tables to 
conform to the requirements of 10 CFR 
Part 50, Appendix J, and the NRC's 
safety evaluation dated May 6, 1988. 
The proposed amendment would also 
include a requirement for closure of the 
drywell and suppression chamber vent 
and purge isolation valves on a high 
radiation signal from the stack monitor. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 19 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 

The operation of Nine Mile Point Unit 1 in 
accordance with the proposed amendment 
will not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The administrative changes to clarify and 
update the tables and the Limiting Conditions 
for Operation are clarifications or updates 
and do not affect the probability or 
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consequences of an accident previously 
evaluated. Therefore, there will be no impact 
on the probability or consequences of an 
accident previously evaluated for the 
administrative changes. 

Those changes made consistent with the 
requirements of 10 CFR 50 Apendix J and the 
NRC's SER dated May 6, 1988 will assure that 
leak tests, inspections, etc. will be performed 
in accordance with the NRC’s Regulations to 
limit potential leakages from containment 
following a potential accident. Therefore, 
these changes will assure that the 
consequences of an accident are not 
increased. 

The changes made in operating times of 
certain isolation valves are consistent with 
the analyses to assure that valves are closed 
to prevent releases of radioactivity in the 
required time, or the valves are opened or 
closed to assure required flows to the core. 
Therefore, these changes will assure 
compliance with our Licensing Bases and will 
not increase the probability or consequences 
of an accident previously evaluated. 

The changes required by the NRC 
regarding the closure time of the containment 
vent and purge valves and the isolation on 
high radiation also assure that leakage of 
radioactivity from containment is reduced. 
Therefore, these changes will not increase the 
probability or consequences of an accident 
previously evaluated but assure compliance 
with original Licensing Bases for 
consequences of accidents. 

The operation of Nine Mile Point Unit 1 in 
accordance with the proposed amendment 
will not create the possibility of a new or 
different kind of accident from an accident 
previously evaluated. 

The only change which involves a plant 
design change is the change involving _ 
isolation of the containment vent and purge 
valves on high radiation. All other changes to 
the Technical Specifications do not involve a 
change in plant design or method of doing 
tests or plant operation. The tests required © 
are being added to the Technical 
Specifications that are required by Appendix 
J. They are not changes in the test methods. 
Therefore, these changes will not create a 
new or different kind of accident from an 
accident previously evaluated. The change to 
require the containment vent and purge 
valves to close on high radiation will not 
create a new or different kind of accident 
than an accident previously evaluated. The 
valves will isolate if high radiation is sensed 
by the main stack monitor. This puts the 
valve in its isolated position to prevent the 
release of radioactivity and does not create 
an accident of a new or different type than 
any previously evaluated. 

The operation of Nine Mile Point Unit 1 in 
accordance with the proposed amendment 
will not involve a significant reduction in a 
margin of safety. 

The administrative changes are for clarity 
and to update the tables and do not have any 
impact on the margin of safety. The changes 
made consistent with the requirements of 10 
CFR 50 Appendix J and the NRC’s SER dated 
May 6, 1988, assure that the margins of safety 
required by the NRC are being met and 
therefore wil! not cause a reduction in the 
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margin of safety. The in operating 
time of certain isolation valves are consistent 
with our analyses. While most of the changes 
are in the conservative direction (i.e. 
requiring a faster closure time) certain of the 
valves have had their closure time increased. 
However, this increase in time is consistent 
with the Bases which states that a closure 
time of 60 seconds for all primary 
containment isolation valves is adequate to 
prevent fission product release through the 
line. While this is an increase in closure time, 
it is not considered to be a significant 
reduction in a margin of safety and is 
consistent with the original Licensing Bases 
of the plant. The changes to a containment 
vent and purge valve regarding closure time 
and isolation on high radiation are assuring 
that the valves close prior to any release of 
radioactivity and will isolate if high radiation 
is sensed. This change permits an overall 
increase in the margin of safety for the plant. 

Therefore, as determined by the 
above analysis, this proposed 
amendment involves no significant 
hazards consideration. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Reference and Documents 
Department, Penfield Library, State 
University of New York, Oswego, New 
York 13126. 

Attorney for licensee: Mark J. 
Wetterhahn, Esquire, Conner & 
Wetterhahn, Suite 1050, 1747 
Pennsylvania Avenue, N.W., 
Washington, DC 20006. 

NRC Project Director: Robert A. 
Capra 


Northeast Nuclear Energy Company, 
Docket No. 50-245, Millstone Nuclear 
Power Station, Unit No. 1, New London 
County, Connecticut 


Date of amendment request: 
November 30, 1990 

Description of amendment request: 
The proposed change to the Technical 
Specifications (TS) would clarify the 
surveillance requirements for the 
emergency power sources (the diesel 
generator and the gas turbine generator), 
defining the surveillance loading 
requirements. In addition, the licensee 
proposed to eliminate the option of 
allowing the use of the gas turbine 
generator peaking operation to 
demonstrate operability in lieu of the 
monthly surveillance test run. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91{a), the 
licensee has provided its analysis of the 


issue of no significant hazards 
consideration which is presented below: 

1. Involve a significant increase in the 
probability or consequences of any 
accident previously evaluated. 

The proposed changes modify the testing 
requirements for the diesel and gas turbine 
generators at Millstone Unit No. 1. These 
modifications will clarify surveillance 
requirements and will ensure that the 
emergency power supplies can handle the 
expected post-accident loads. Clarification of 
diesel and gas turbine surveillance 
requirements does not, in and of itself, 
increase the probability of any accident 
previously analyzed. 

The proposed surveillance requirements do 
not increase the probability of failure of the 
diesel generator, since the continuous rated 
load is greater than the post-accident load 
requirement for the diesel generator. 
Therefore, performing the surveillance at the 
rated load assures that, post-accident, the 
diesel generator can supply necessary power. 
Similarly the gas turbine generator will be 
tested at the post-accident load requirement, 
assuring that it can provide the necessary 
post-accident power... 

Lastly, removing the option to supply 
power to the grid from the gas turbine 
generator as an acceptable demonstration of 
operability has no negative impact on the 
probability of failure of the gas turbine 
generator. 

2. Create the possibility of a new or 
different kind of accident from those 
previously analyzed. 

The proposed changes will not create a 
new or different kind of accident since the 
expected post-accident functioning of the 
diesel and gas turbine generators is not 
negatively impacted. The proposed tests are 
consistent with existing test requirements as 
well as the intended post-accident use. 
Therefore, the reliability and expected 
performance of the diesel and gas turbine 
generators are equal to that currently 
assumed. Additionally, the proposed testing 
is consistent with the testing requirements 
(and implied performance) of the BWR 
Standard Technical Specifications. Use of an 
emergency power source as a peaking unit is 
not consistent with the current philosophy 
regarding the use of emergency power 
sources. Likewise, taking credit for such use 
in lieu of a formal surveillance is not 
preferred. Therefore, removing the option to 
allow demonstration of gas turbine generator 
operability solely by supplying power to the 
grid does not negatively impact gas turbine 
generator performance. 

3. Involve a significant reduction in a 

margin of safety. 

The proposed surveillance requirements 
maintain the basis of the Technical 
Specification for the gas turbine and diesel 
generators. The purpose of the diesel and gas 
turbine generators is to provide necessary 
power for the post-accident load. The revised 
surveillance requirements will assure that the 
testing is performed at a load greater than or 
equal to post-accident loads. Also, the test 
will be continued for at least one hour. This 
assures long-term operability of these 
machines. Therefore, it is concluded that the 
proposed surveillance requirements will 


adequately test the diesel and gas turbine 
generators to assure post-accident operability 
and maintain the margin of safety shown by 
the current analyses. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 


Local Public Document Room 
location: Learning Resources Center, 
Thames Valley State Technical College, 
574 New London Turnpike, Norwich 
Connecticut 06360. 


Attorney for licensee: Gerald Garfield, 
Esquire, Day, Berry & Howard, 
Counselors at Law, City Place, Hartford, 
Connecticut 06103-3499. 


NRC Project Director: John F. Stolz 


Northeast Nuclear Energy Company, 
Docket No. 50-245, Millstone Nuclear 
Power Station, Unit No. 1, New London 
County, Connecticut 


Date of amendment request: 
December 7, 1990 

Description of amendment request: 
The proposed change to the Technical 
Specifications (TS) would increase the 
storage requirements for diesel fuel oil 
from 20,000 gallons to 23,400 gallons to 
provide added assurance that the diesel 
generator will operate for 5 days at full 
load without refilling the storage tanks. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 


1. Involve a significant increase in the 
probability or consequences of any 
accident previously evaluated. The 
proposed change increases the storage 
requirement for diesel fuel. This will 
allow operation of the diesel generator 
for a longer period of time without 
refilling the storage tanks. The increased 
storage requirement is within the storage 
capability of the system. Therefore, the 
proposed change does not adversely 
affect any previously analyzed accident. 

2. Create the possibility of a new or 
different kind of accident from those 
previously analyzed. Since there are no 
changes in plant operation, the potential 
for an unanalyzed accident is not created 
and no new failure modes are created. 

. Involve a significant reduction in a 
margin of safety. Increasing the fuel oil 
storage requirements from 20,000 gallons 
to 23,400 gallons gives added assurance 
that sufficient fuel will be available to 
supply the diesel generator for about 5 
days of full load operation. Since the 
proposed change does not affect the 

- consequences of any accident previously 





‘Federal Register / Vol. 56,.No. 25-/ Welibedis . Tekinites 6, mod | Notices 


— there is no reduction in the 


The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92{c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Learning Resources Center, 
Thames Valley State Technical College, 
§74 New London Turnpike, Norwich 
Comnectiqnt (8380. 

Attorney for licensee: Gerald Garfield, 
Esquire, Day, Berry & Howard, 
Counselors at Law, City Place, Hartford, 
Connecticut 06103-3499. 


_ NRC Project Director John F. Stole 


Northeast Nuclear Energy Company, 
Docket No. 50-245, Millstone Nuclear 
Power Station, Unit No. 1, New London 
County, Connecticut 


Date of amendment request: January 
16, 1991 

Description of amendment request: 
The proposed amendment would change 
Technical Specification’ (US) 43.43 
“Containment Systems,” to allow the 
use of the “mass point” methodology, 
per ANS)) ANS 56.8-1987, in addition, or 
as an alternative to, the presently 
agnraved “total time” methodology. 

Basis for proposed no significant 
hazards consideration determination: At 
the present time, TS 4.7.4.3 requires the 
use af ANSI N45.4-1972 (the “total time” 
weathad) for caleulation af the 
containment leak rate. The licensee has 
proposed that the use of ANSI/ANS 
56.8-1987 [the mass point method) be 
incorporated in TS 4.7.4.3 to be used in 
CONIUNCHON With, oF instead of, the total 
time method. 

It has been recognized by the 
professional community that the mass 
paint method is an acceptable means for 
calculation of containment lpskape in 
addition to the two other methods, 
point-to-point and total time which are 
referenced in ANSI N45.4-1972. The 
mass gaint method cafculates the air 
Was af each point in time, and plovs i 
against time. A linear regression line is 
plotted through the mass-time points 
using a least square fit. The slope of this 
line is gragartional to the feakage rate. 
The mags point method has some 
advantages when it is compared with 
the other methods. In the total time 


method, a series of leakage rates is 
calculated an the basis of air mass 


AikCerences between an initial data point 
and each individual] data point 
thereafter. If for any reason (such 48 


instrument error, lack of temperature 
equiliérium, ingassing, or outgassing) the 


initial data point is not accurate, the 
results of the test will be affected. 

It follows from the above that the - 
point-to-point method does not make 
use of any mass readings taken during 
the test and thus the leakage is 
calculated on the basis of the difference 
in mass between two measurements 
taken at the beginning and at the end of 
the test, which are 24 hours apart. 

The staff has determined that these 
{wo methods (mass point and total time) 
are acceptable methods which may be 
used to calculate containment leakage 
rates as described in 10 CFR Part 50, 
Appendix J. Section (1.A.3(aj. 

Title 10, CFR 80.92, “Issuance of 
Amendment,” contains standards for 
addressing the existance of no 
significant hazards considerations with 
regard to issuance of license 
amendments. in this regard, the 
proposed change to TS 4.7.A.3 would 
not: 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. The 
proposed change to the TS involves a 
method of containment testing, has no 
elfect on reactor operation and thus 
cannot effect the probability of-an 
Accident. Since the mass point 
methodology provides a reliable 
indication of containment leakage, and 
the TS wil) continue to assure that 
containment leakage will remain 
RECEMLAbly Low, there will be no 
increase in the consequences of 
previously analyzed accidents involving 
off-site releases. 

2. Create the possibility of a new or 


Aifferent kind of accident from any 
previously evaluated. The proposed 
change to the TS, which involves an 
acceptable means of containment leak 
rate testing, will not result in ee c: 
degradation of containment inteprity or 
otherwise affect any other system 
important to safety. Accordingly, no 
new or different kind of accident will be 
created. 

9, towolve 8 significant reduction in a 
margin of safety. Since containment 
integrity will continue to be maintained 
with use of the mass point methodology. 
there will be na decrease in the margin 


aC eatery for Hose accidents requiring 
containment integrity. Accordingly, the 
staff has made a proposed 


determination that the application for 
amendment invalves na significant 


Hazards consideration. 

Local Public Document Room 
focation: Learning Resources Center, 
‘Thames Valley State Technica) College, 
574 New Londoa Turnpike, Norwich, . 


Gonnecticut RIB. 


Attorney for licensee: Gerald Garfield, 


Esquire, Day, Berry & Howard, 


Counselors at Law, City Place, Hartford, 
Connecticut 06103-3499. » 
NRC Project Director: John F. Stolz 


Northern States Power wer Comsat, 
‘Docket Nos. 50-282 and 50-306, 

Island Nuclear Generating Plant, Units 
Nos. 1 and 2, Goodhue County, 
Minnesota 


Date of amendment request: 
December 26, 1990 


Description of amendment request: 
The proposed amendment would revise 
Technica) Specification Tables TS.3.5-4 
and TS.4.1-1 to incorporate the : 
feedwater isolation specifications 
requested by Generic Letter 89-19 and 
would correct Table TS.4.1-1 to remove 
survelllances related to the low steam - 
generator water level coincident with 
steam feedwater mismatch reactor trip 
which was removed from the Technical 
Specifications by License Amendment 
Nos. 87 and 80. 

Basis for proposed no significant © 
hozords.considerntion determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 


in accordance with the proposed 
amendment would not: (1) involve a 


sypnificant increase in the probability or 


consequences of an accident previously 


evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 


involve a significant reduction in a 
margin of safety. The licensee provided 


an analysis that addresses the above 
three standards in the amendment 
application. 

12) The proposed amendment wi) not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. : 

The proposed changes will not reduce the 

ability af the Feedwater (solation System (0 
perform its intended safety function (steam 
generator overfill protection). Inclusion of 
Fedwater lsclation Limiting Conditions for 
Operations and surveillance requirements for 
both low and high steam generator level 
\nstrumentation wi)) reduce the potential for 
a steam overfill event. By reducing the 
potential for a steam generator overfill event 
the probability of a steamline break or a - 
steam generator tube rupture resulting from 
GN QVETTU QvENt may ale be teduced. 

The actual surveillance testing performed 

at power will not be affected by the proposed 


Changes. The proposed chanpes are only 


ding currently performed wena tests 


to the Technica) Specifications. No additional 


esting beyond what is already performed 
wired. Beca: 


Because there is no 


additional testing required, the addition of 
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the proposed surveillance requirements to the 
Technical Specifications will have no effect 
on the probability or consequences of an 
accident previously evaluated. 

Removal of the reactor trip initiated by low 
steam generator level coincident with steam/ 
feedwater flow mismatch was previously 
approved by License Amendments Nos. 87 
and 80. The proposed changes are 
administrative in nature, and are only 
removing material] from the Technical 
Specifications approved for removal by prior 
license amendments. 

Therefore, based on the conclusions of the 
above discussion, the proposed changes will 
not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

(2) The proposed amendment will not 
create the possibility of a new or 
different kind of accident from any 
accident previously analyzed. 

There are no new failure modes or 
mechanisms associated with the proposed 
changes. The proposed changes do not 
involve any additional testing or any 
modification in the operationa) \imits or 
physical design of the systems. The changes 
merely invoke new Technical Specification 
limiting conditions for operation and 
surveillance requirements for the feedwater 
isolation instrumentation, thus reducing the 
potential for a steam generator overfill event, 
and the changes remave material from the 
Technical Specifications approved for 
removal by prior license amendments. 

As discussed above, the proposed changes 
do Not result in any significant change in the 
configuration of the plant, equipment design 
or equipment use nor do they require any 
change in the accident analysis methodology. 
Therefore, no different type of accident is 
created. No safety analyses are affected. The 
accident analyses presented in the Updated 
Safety Analysis Report remain bounding. 

(3] The proposed amendment will not 
involve a significant reduction in the 
margin of safety. oe coos 

The incorporation af limiting conditions for 
operations and additional surveillance 
requirements for the feedwater isolation 
\nstromentation wil) enhance the margin of 
safety provided by the Technical 
Specifications. The increase in the margin of 
salety is provided by the reduction in the 
potential for a steam generator overfill event 
and the resulting reduction in the probability 
of a steamline break or a steam generator 
tube rupture resulting from an overfill event. 


Therefore, the proposed changes will not 
result in a significant reduction in the plant’s 
margin of safety. 

The proposed changes associated with the 
reactor trip surveillances are administrative 
in nature, and are only removing materia) 
trom the Technica) Specifications approved 
for removal by prior license amendments. 
Because the changes are administrative in 
nature and are not making any changes that 
have not already been appraved by the NRC, 
the grapased changes will nat result in any 


reduction in the margin of safety provided by 
the Technical Specifications. 


The NRC ataff has reviewed the 


licensee's no significant hazards 
determination and agrees with the 


licensee’s analysis. Therefore, the staff 


proposes to determine that the 
requested amendment involves no 


significant hazards determination. 

Local Public Document Room 
Jocation: Minneapolis Public Library, 
Technology and Science Department, 
300 Nicollet Mali, Minneapolis, 


Minnesota 55401 

Attorney for licensee: Jay Silberg, 
Esq., Shaw, Pittman, Potts, and ~ 
Trowbridge, 2300 N Street, NW, 
Washington, DC 20037. 


NRC Project Director: L. 8. Marsh. 
Pennsylvania Power and Light 


Company, Docket Nos. 50-387 and 50. 
388 Susquehanna Steam Electric Station, 
Units 1 and 2, Luzerne County, 


Pennsylvania 
Date of amendment request: 
November 30, 1990 


Description of amendment request: 


The proposed amendment would revise 
the Technical Specification Sections 
3.0.4 and 4.0.4 such that the 


survei))ances of certain instruments can 

be performed ina practical manner. 
Basis for proposed no significant 

hazards consideration determination: 


As required by 10 CFR 50.91{a), the 


licensee has provided its analysis of the 
issue of no significant hazards 


Consideration which is presented below: 


1. This proposal does not involve a 
significant increase in the probability or 


Lonseqnences of an accident previously 
evaluated. The action proposed is 
consistent with the way the units have 
been operated since they were )icensed. 
It is important to note that the 
surveillances in question are not being 
performed because the instrumentation is 
believed to be inoperable. As stated in 
(Generic Letter] 87-09, “It is overly 
conservative to assume that systems or 
components are inoperable when a 
surveillance requirement has not been 
performed. The opposite is in fact the 
case; the vast majority of surveillances 
demonstrate that systems or components 
are in fact operable.” As long as the 
instrumentation is tested per 4.0.3, it will 
be coniirmed to be operab)e dn a Ymedy 
manner. ermore, testing prior to 
entry into the condition where the 
Survei))ance is required simp)y cannot be 
performed without extraordinary 
activities (i.e. temporary modifications to 
the circuitry) that would increase the risk 
of a transient. Based on the above, the 
Pragased action will not significantly 


increase the probability or consequences 
of an accident previously evaluated. 


1, This proposal does not create the 
possibility of a new or different type of 
accident from any accident previously 


evaluated. Neither the operation nor the 
function of the subject instrumentation is 
proposed to be modified. Performance of 
a confirmatory, regular survei)lance 
cannot create the possibility of a new or 


different event. 


3. This change does not involve a 
significant reduction in a margin of 
safety. As stated in 1. above, PP&L has 
no reason to believe that the subject 
instrumentation will not be confirmed to 
be operable once conditions are reached 
where surveillance testing can be 
performed. Furthermore, our only 
alternative upon shutting down the unit 
will be to negatively impact safety 
margin by forcing the unit to be placed in 
a condition (half-scram) that increases 
the risk of an unwarranted transient. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
Jocation: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701 

Attorney for licensee: \ay Silberg, 
Esquire, Shaw, Pittman, Potts and 
Trowbridge, 2300 N Street N.W., 
Washington, D.C. 20037 


NAC Project Director: Walter R. 
Butler 


Power Authority of The State of New 


York, Docket No. 50-286, Indian Point 


Nuclear Generating Unit No. 3, 
Westchester County, New York 


Date of amendment request: May 19, 
1988, as revised August 28, 1990, and 
superseded December 18, 1990 


Description of amendment request: 


This application proposed to amend 
Sections 3.3, 4.5 and 6.9 of the Indian 
Point 3 Technical Specifications to 
incorporate technica) specifications for 
redundant toxic gas monitoring systems 
at Indian Point 4. This application 
revises and supersedes the May 19, 1988, 
submittal. These proposed Technical 
Specifications follow the guidance and 
intent of NUREG-0737 Item I11.D.3.4, ¢ 
“Contral Room Habitability and Generis 
Letter 83-37,"" NUREG-0737 Technical 
Specifications. 


By letter dated May 19, 1988, the 
licensee had provided a submittal which 


proposed to incorporate technical 
specifications for the redundant toxic 
gas monitoring systems at Indian Point 


3. This submitta) was noticed in the 
Federal Register on May 2, 1990 (55 FR 


{RAI}, 

By letter dated June 8, 1990, the staff 
requested additiona) information 
regarding the May 19, 1988, submitta). 

By letter dated August 28, 1990, the 


\\eensee responded to the staff's request 


and proposed to submit a revised 
Technical Specification amendment 
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WHICh Would reflect the use of the “short 


term exposure limit.” This revised 
submittal dated December 18,.1990, 


affects the proposed change noticed in 
the Federal Register. 


Basis Jor proposed no significant 
4azacds consideration determination: 
AS required by 10 CFR WSifa}, the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 
(1j Does the proposed license amendment 
involve a Sipnificant increase in the 
probability or consequences of an 
accident previously evaluated? 


The proposed changes do not involve an 
increase in the probability of a previously- 


analyzed accident. The event related to this 
proposed amendment is an accidental release 
of-toxic gases. The proposed amendment has 


no effect ‘on the probability of occurrence of a 
gas release because the amendment involves 


Ko changes to the storage oF use of toxic 
gases at IP3. The potential consequences of 
an accidental release of toxic gas are reduced 
since the proposed changes provide 
additional assurance that the toxic gas 
monitoring systems are operable. 

(2) Does the proposed license amendment 
create the possibility of a new or 
different kind of accident from any 
accident previcusly evaluated? 

The proposed changes do not create the 
possibility of a new or different kind of 
accident. The event related to this proposed 
amendment is an accidental release of toxic 
gases. The toxic gas monitoring systems do 
not physically affect storage or use of any 
toxic gases of concern. 

(3) Does the proposed amendment involve 
a significant reduction in a margin of 
safety? 

The proposed amendment does not involve 

a significant reduction in a margin of safety. 
The proposed amendment provides an 
additional control that is not presently 
included in the IP3 tech. specs [technical 
specifications]. The amendment does not 
affect safety limits or margins contained in 
any other tech. specs. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92{c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
.ocation: White Plains Public Library, 
100 Martine Avenue, White Plains, New 
York 10601. 


Attorney for licensee: Mr. Charles M. 
Pratt, 10 Columbus Circle, New York, 
New York 10019. 


NRC Project Director: Robert A. 
Capra 


Public Service Electric & Gas Gas Company, 


Docket No. 50-354, Hope 
Generating Station, Salem Cou County, New 


Jersey 
Date of amendment request; 


December 28, 1990 
Oescription of amendment request: 


This amendment would revise Technical 
Specifications [TS), DEFINITION 1.10, 
CRITICAL POWER RATIO and TS 


BASES Sections B2.1.1, B2.1.2, B3/4.2.3, 
Bases Table B2.1.2-2 and certain 


references in those Bases Sections. 
Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91{(a), the 
licensee has provided its analysis of the 


issue of no significant hazards 
consideration which is presented below: 

1. The operation of Hope Creek Generating 
Station (HCGS) in accordance with the 
proposed change will not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. 

The proposed amendment does not involve 

a physical or procedural change for any 
structure, component or system that affects 
the probability or consequences of any 
accident or malfunction of equipment 
important to safety previously evaluated in 
the Updated Final Safety Analysis Report 
(UFSAR). In order to install any new fuel 
design in the HCGS reactor, the change in 
fuel design and supporting correlations will 
have been previously reviewed and approved 
by the NRC and the limiting transients 
previously evaluated in the SAR will have 
been re-analyzed for each reload design. New 
core operating limits will have been 
generated and documented in the CORE 
OPERATING LIMITS REPORT (referenced in 
the Technical Specifications) to ensure that 
all safety criteria were met for all analyzed 
accidents and limiting transients. Therefore, 
the CRITICAL POWER RATIO definition will 
always be correct - in that the CPR 

correlation being used will have been 
approved by the NRC as part of any new fuel 
design approval. 

2. The operation of Hope Creek Generating 
Station (HCGS) in accordance with the 
proposed change will not create the 
possibility of a new or different kind of 
accident from any previously evaluated. 

There are no physical changes to the plant 

or to the manner in which the plant is 
operated involved in the proposed revision. 
The proposed change will define CRITICAL 
POWER RATIO as the ratio of that power in 
an assembly which is calculated by 
application of the “applicable NRC-approved 
critical power correlation” to cause some 
point in the assembly to experience boiling 
transition, divided by the actual assembly 
power. The previous definition specified 
General Electric's “GEXL” correlation which 
has been modified to include considerations 
for a high performance spacer (ferrule type) 
design in the GES fuel. The new correlation 
used is termed, ““GEXL-plus”. This proposed 
amendment will preclude TS DEFINITION 
revisions every time there are minor changes 
in the fuel manufacturer's critical power 
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correlations to support their new fue) design 
features. Provided changes are 
reviewed and approved by the NRC, the more 


generic reference, “applicable NRC-approved 
critical power correlation”, no new or 


different accident, from any previously 


evaluated, is created by this broader 
definition. — 


9. The operation of Hope Creek Cenerating 
Station [HCGS), in accordance with the 
proposed change does not involve a 


significant reduction in a margin of 
safety. 


For each core loading, (UFSAR| chapters 4 


and 15, which contain information about the 
fuel design and the results of safety analyses. 


are re-evaluated, This process ensures that 


the fuel system design, nuclear design, 
thermal/hydraulic design and the conclusions 


of the original core analysis remain valid for 


the accidents and limiting transients 
previously evaluated in the SAR. The 


proposed revision wil) merely redefine, in 


broader terms, the definition of critical power 
ratio and will not cause a change in any 
margin of safety. 

The NRC staff has reviewed the 
\icensee’s analysis and, based on this 


review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 


involves no significant hazards 
consideration. 

Local Public Document Room 
Jocation: Pennsville Public library, 190 S. 
Broadway, Pennsville, New Jersey 08070 


Attorney for licensee: M. }. 
Wetterhahn, Esquire, Bishop, Cook, 


Purcell and Reynolds, 1400 L Street, 
N.W., Washington, DC 20005-3502 

NRC Project Director: Walter R. 
Butler 


Public Service Electric & Gas Company, 
Docket No. 50-354, Hope Creek 
Generating Station, Salem County, New 
Jersey 

Date of amendment request: 
December 28, 1990" 

Description of amendment request: 
This amendment would replace the 
existing license condition 2.C.(5) 
regarding Bailey Solid State Logic 
Modules (SSLMs) with a new license 
condition 2.C.(5). The existing license 
condition 2.C.(5) requires that the 
licensee implement a SSLM reliability 
program and submit the results of the 
reliability program prior to the end of 
the first refueling outage. The new 
license condition 2.C.(5) requires that 
the: SSLM reliability program be 
continued for the life of the plant. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below 
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1. The operation of Hope Creek Generating 
Station (HCGS} in accordance with the 


proposed change will not involve a 
significant increase in the probability or 
consequences of an accident previously 


evaluated. 


The proposed amendment does not involve 
a physical or procedural change to any 
structure, component or system that affects 
the probability or consequences of any 
accident or malfunction of equipment 


important to safety previously evaluated in 
the Updated Final Safety Analysis Report 


(UFSAR), The proposed changes will simply 
add a condition to the license that continues 
@ monitoring program for the life of the plant. 
‘This change is administrative in nature and 
has no significant impact on the probabilities 
or consequences of any evaluated accident or 


malfunction of safety important equipment. 
2. The operation of Hope Creek Generating 


Station (HCGS} in accordance with the 


proposed change will not create the 
possibility of a new or different kind of 


accident from any previously evaluated, 


There are no physical changes to the plant 
or to the manner in which plant systems are 


operated involved in the proposed revision. 
The change mandates that an existing 


monitoring program continue. This change is 
administrative in nature; therefore, no new or 


different accident is created. 
3. The operation of Hope Creek Generating 


Station (HCGS) in accordance with the 
proposed change does not involve a 


significant reduction in a margin of 
fe 
the ecebaenbins of a reliability monitoring 
program for the life of the plant, therefore, 
this proposed administrative change, wil 
enhance plant safety by its’ adoption (sic). 
There would be no negative impact on any 


safety margin. 


The NRC RC staff has reviewed the 


licensee’s analysis and, based on this 
review, it appears that the three 


standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
focation: Pennsville Public library, 190 S. 
Broadway, Pennsville, New Jersey 08070 

Attorney for licensee: M. J. 
Wetterhahn, Esquire, Bishop, Cook, 
Purcell and Reynolds, 1400 L Street, 
N.W., Washington, DC 20005-3502 

NRC Project Director: Walter R. 
Butler 


Public Service Electric & Gas Company, 
Docket No. 50-354, Hope Creek 
Generating Station, Salem County, New 
Jersey 

Date of amendment request: 
December 28, 1990 

Description of amendment request: 
This amendment would revise 
Administrative Controls, UNIT STAFF, 
Section 6.2.2 of the Technical 
Specifications (TS) to reflect the current 
Hope Creek Generating Station (HCGS) 


operating shift schedules, which consist 
of 12 hour shifts but average 40 hours 


per week. Additionally, Administrative 
Controls, TECHNICAL REVIEW AND 


CONTROL, Section 6.5.3.2.c would be 


revised to indicate that Station © 
Qualified Reviewers meet or exceed the 
qualifications described in Sections 4.1 
and 4.7 of ANS 3.1, 1981, Re 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50,91(a}, the 
licensee has provided its analysis of the 
issue of no significant hazards 


consideration which is presented below: 


1. The operation of Hope Creek Generating 
Station (HCGS) in accordance with the 
proposed change wil) not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. 

The proposed amendment does not involve 

a physical or procedural change to any 
structure, component or system that 
significantly affects the probability or 
consequences of any accident or malfunction 


of equipment important to safety previously 
evaluated in the Updated Final Safety 


Analysis Report (UFSAR). The proposed 
changes will 1) permit the use of 12 hour 
shifts which average 40 hours per week and 
in all other aspects, satisfy the current hours- 
of-work guidelines in TS 6.2.2 for operating 
shifts and 2) change the TS 6.5.3.2.c-specified 
ANS 3.1, 1981 section which delineates the 
qualifications of the Station Qualified 
Reviewer position to the appropriate ANS 3.1, 
1981 Section. 

These changes are administrative in nature 
and have no significant impact on the 
probabilities or consequences of any 
evaluated accident or malfunction of safety 
important equipment. 

2. The operation of Hope Creek Generating 
Station (HCGS) in accordance with the 
proposed change will not create the 
possibility of a new or different kind of 
accident from any previously evaluated. 

There are no physical changes to the plant 
or to the manner in which the plant systems 
are operated involved in the proposed 
revision. The change modifies the working 
hours per shift for the operating personnel 
without significantly changing the hours 
worked per week from the current TS 
requirements and retains the current 
limitations on excessive overtime. This 
change and the shift to the appropriate ANS 
Section for Station Qualified Reviewer 
qualifications are administrative in nature; 
therefore, no new or different accident is 
created. 

3. The operation of Hope Creek Generating 
Station (HCGS) in accordance with the 
proposed change does not involve a 
significant reduction in a margin of 
safety. 

The Adminstrative Controls TS sections for 
which these revisions are proposed have no 
Bases described in the Technical 
Specifications. Plant operation with the 
proposed revision to shift working hours has 


been found to improve operator morale and 


performance. Citing of the more appropriate 
ANS 3.1 qualifications standard for Station 
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Qualified Reviewers will more adequately 
ensure that all personnel performing review 


functions are properly qualified. Therefore, 
these proposed administrative changes will, 


if anything, enhance plant safety by their 
adoption. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 


review, it appears that the 

standards of 50.92(c} are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 


consideration. 

Local Public Document Room 
Jocation: Pennsville Public library, 190 S. 
Broadway, Pennsville, New Jersey 08070 

Attorney for licensee: M. }. 
Wetterhahn, Esquire, Bishop, Cook, 
Purcell and Reynolds, 1400 L Street, 
N.W., Washington, DC 20005-3502 

NRC Project Director: Walter R. 
Butler 
Public Service Electric & Gas Company, 
Docket Nos. 50-272 and 50-311, Salem 
Generating Station, Unit Nos. 1 and 2, 


Salem County, New jersey 
Date of amendment request: 
December 21, 1990 


Description of amendment request: 
The proposed amendment will change 
the requirement for power level at which 
testing of the turbine valves is to be 
performed to comply with the 
manufacturer’s recommendations. Salem 


Unit 1 turbine is operated at full time 


partial arc admission. To prevent double 
shocking of the turbine, Westinghouse 
recommends valve testing for this 
configuration to be performed at greater 
than or equal to 85% of Rated Thermal 


Power. Salem Unit 2 turbine is operated 
at full time full arc admission. To 
prevent excessive steam flow induced 
cyclic stresses of the control stage 
blading, Westinghouse recommends 
valve testing for this configuration to be 
performed prior to exceeding 50% of 
Rated Thermal Power. 

The proposed amendment modifies 
Technical Specification Section 3/4.3.4 
and the associated bases for Turbine 
Overspeed Protection Surveillance 
requirements. Surveillance requirement 
4.3.4.2(2) frequency is being changed to 
read; “Following startup, within 24 hours 
of attaining the manufacturer's 
recommended power for performing 
turbine valve testing.” 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 

In accordance with 10CFR50.92, PSE&G has 


reviewed the proposed changes and 
concluded the proposed changes do not 
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involve a significant hazards consideration 
because the changes would not: : 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously analyzed. 

The proposed addition of the. words, 
“foliowing startup” is for clarification only. 
The proposed amendment does not change 
the kind, number, or type of overspeed 
components available. 

Salem Unit 1 and Salem Unit 2 turbine 
valves are operated in different 
configurations. Westinghouse recommends 
turbine valve testing to be performed at 
different power levels to provide appropriate 


protection to the turbine. The proposed . 
amendment will not add or delete any turbine 
vaive testing. It will allow testing to be 
performed at the power level specified in the 
manufacturer's recommendations. This 
change does not change the frequency of 
testing, only the power level that the testing 
wili be performed. Therefore, these changes 
would not increase the probability or 
consequences of a previously analyzed 
accident. 

2. Create the possibility of a new or 

different kind of accident. 

The proposed addition of the words, 
“following startup” is for clarification only. 
The proposed amendment does not change 
the kind, number, or type of overspeed 
components available. 

Salem Unit 1 and Salem Unit 2 turbine 
valves are operated in different 
configurations. Westinghouse recommends 
turbine valve testing to be performed at 
different power levels to provide appropriate 
protection to the turbine. The proposed 
amendment will not add or delete any turbine 
valve testing. It will allow testing to be 
performed at the power level specified in the 
manufacturer's recommendations. This 
change does not change the frequency of 
testing, only the power level that the testing 
will be performed. Therefore, there can be no 
impact on plant response where a new or 
different kind of accident is created. 

3. Involve a significant reduction in a 

margin of safety. 

The proposed addition of the words 
“following startup” is for clarification only. 
The proposed amendment does not change 
the kind, number, or type of overspeed 
components available. The proposed changes 
will change the power at which valve testing 
is performed to coincide with the 
manufacturer's recommendations. The 
proposed amendment does not change the 
kind, number, or type of overspeed 
components available. Therefore, there is no 
reduction in any margin of safety. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92{c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration 

Local Public Document Room 
location: Salem Free Public library, 112 


West Broadway, Salem, New Jersey 
08079: : 


Attorney for licensee: Mark J. 
Wetterhahn, Esquire, Bishop, Cook, 
Purcell and Reynolds, 1400 L Street, 
N.W., Washington, D.C., 20005-3502 

NAC Project Director: Walter R. 


Butler 


Public Service Electric & Gas Company, 
Docket Nos. 50-272 and 50-311, Salem 
Generating Station, Unit Nos. 1 and 2, 


Salem County, New Jersey 


Date of amendment request: 
December 27, 1990 

Description of amendment request: 
The proposed amendments would: 

1. Delete Technical Specification 
surveillance requirement 4.7.1.2.c to 
verify the flow path from the auxiliary 
feedwater storage tank to each of the 
stéam generators. 

2. Change Technical Specification 
surveillance requirement 4.7.1.2.a.4 to 
read: “Verify the manual maintenance 
valves in the flow path to each steam 
generator are locked open” and relocate 
the valve list to the bases with an 
explanation that a spool piece is 
equivalent to a locked open valve. 

The requirement to verify the flow 
path from the auxiliary feedwater 
storage tank to each of the steam 
generators is provided to ensure a flow 
path for water is available following 
maintenance. Salem demonstrates 
compliance by transferring water from 
the auxiliary feedwater storage tanks to 
maintain level in the steam generators 
during normal plant heatup using the 
motor driven auxiliary feed pumps. 

The piping downstream of the flow 
control valves is common to the turbine 
driven and motor driven auxiliary feed 
pumps. Flow through this piping is 
verified during normal plant heatup. 

When sufficient steam pressure is 
available, the turbine driven auxiliary 
feed pump is tested on recirculation in 
accordance with the inservice testing 
program and Technical Specification 
4.0.5. Testing on recirculation verifies 
flow from the auxiliary feedwater 
storage tank through the suction piping, 
the turbine driven pump and the 
discharge check valve. 

Relocating the valve list to the bases 
will allow operational flexibility to 
perform maintenance on the manual 
isolation valves. This change will allow 
a piping spool piece to replace a 
normally locked open valve when a 
spare is not available. This change will 
not delete any requirements to maintain 
an operable flow path to each steam 
generator. There is no change in the 
plant configuration or plant procedures. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
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issue of no significant hazards 


consideration which is presented below: 

In accordance with 10CFR50.92, PSE&G has 
reviewed the proposed changes and 
concluded the proposed changes do not 
involve a significant hazards consideration 
because the changes would not: 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously analyzed.. 

The proposed deletion of the surveillance 
requirement for verification of the flow path 
from the auxiliary feedwater storage tank to 
each steam generator would not effect the 
accident analysis. The normal flow paths are 
verified during heatup by plant operation 
using the motor driven auxiliary feed pumps 
and by surveillance testing of the turbine 
driven auxiliary feed pump. Therefore, this 
change would not increase the probability or 
consequences of a previously analyzed 
accident. 

The proposed amendment to relocate the 
valve list to the bases would not change any 
plant configuration or plant procedures. This 
is an administrative change for operating 
considerations only. This change would not 
increase the probability or consequences of a 
previously analyzed accident. 

2. Create the possibility of a new or 

different kind of accident. 

There is no change in plant design or in the 
operating procedures. The proposed change 
will delete a surveillance requirement that is 
satisfied during plant heatup by normal plant 
operation and surveillance testing. 
Additionally, there is no change in the 
availability of the auxiliary feed pumps and 
therefore, there are no new failure modes 
introduced by the proposed change. 
Therefore, there\can be no impact on plant 
response to the point where a different 
accident is created. 

The proposed amendment to relocate the 
valve list to the bases would not change any 
plant configuration or plant procedures. This 
is an administrative change for operating 
considerations only. Therefore, there can be 
no impact on plant response to the point 
where a different accident is created. 

3. Involve a significant reduction in a 

margin of safety. 

There is no change in the plant 
configuration or plant procedures. The 
proposed change will delete a surveillance 
requirement that is satisfied during plant. 
heatup by normal plant operation and 
surveillance testing. Therefore, there is no 
reduction in any margin of safety. 

There is no change in the plant 
configuration or plant procedures. The 
proposed change will relocate the valve 
numbers from the surveillance to the bases, 
while maintaining the requirement to 
maintain an operable flow path. Therefore, 
there is no reduction in any margin of safety. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50:92{c) are satisfied. 
Therefore; the NRC staff proposes to ~ 
determine that the amendment re- quest 
involves no significant hazards 
consideration. 
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Local Public Document Room 
location: Salem Free Public library, 112 
West Broadway, Salem, New Jersey 
08079 

Attorney for licensee: Mark J. 
Wetterhahn, Esquire, Bishop, Cook, 
Purcell and Reynolds, 1400 L Street, 
N.W., Washington, D.C., 20005-3502 

NRC Project Director: Walter R. 
Butler 


TU Electric Company, Docket No. 50- 
445, Comanche Peak Steam Electric 
Station, Unit 1, Somervell County, Texas 


Date of amendment request: 
December 5, 1990 

Description of amendment request: 
The licensee proposes to modify the 
Technical Specifications (Appendix A to 
Operating License NPF-87) for the 
Comanche Peak Steam Electric Station, 
Unit 1. The change would delete two 
diesel generator (DG) start signals, and 
remove from T.S. 4.8.1.1.2a.4 two of six 
alternative DG start signals that can be 
used to demonstrate operability of the 
DGs. These two start signals currently 
start the DGs on loss of the preferred 
power supply. The proposed change 
would still provide the alternative of 
performing the surveillance using one of 
the four remaining DG start signals. The 
design change is being made to 
eliminate unnecessary starts of the DGs 
after loss of the preferred offsite power 
supply with the alternate offsite power 
supply still available. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91{a), the 
licensee provided its analysis of the 
issue of no significant hazards 
consideration. The NRC staff evaluated 
the information provided in the 
application. Based on the staff review, 
the proposed amendment will not: 

(1) Involve a significant increase in 
the probability or consequences of any 
accident previously evaluated. The DGs 
provide emergency power, on loss of all 
offsite power, to mitigating systems for 
postulated off-normal or accident 
conditions. The proposed deletion of 
two of the DG start signals does not 
affect the probability of any accident, 
since the probability of the accident is 
independent from the response of the 
mitigating systems. Regarding the 
consequences of an accident previously 
evaluated, the accident analyses in 
Chapter 15 assume loss of offsite power 
as a conservative assumption. With the 
proposed modification, the DGs still 
receive a start signal on an undervoltage 
condition of the safeguards bus, thus 
ensuring DG operation during accident 
conditions as assumed in the safety 
analysis report. 


On these bases, the proposed change 
does not significantly increase the 
probability or consequences of any 
accident previously evaluated. 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. The 
proposed deletion would remove two 
redundant DG start signals. DG 
operation itself does not constitute an 
accident, but provides emergency power 
to accident mitigation systems. This 
does not affect the kinds of accidents 
previously evaluated in the safety 
analysis report to which the mitigating 
systems are required to respond. 

On this basis, the proposed change 
does not create the possibility of a new 
or different kind of accident from any 
accident previously evaluated. 

(3) Involve a significant reduction in 
the margin of safety. The proposed 
deletion would remove two redundant 
DG start signals. The remaining 
automatic DG start signals, which 
include safeguards bus undervoltage, 
will still result in the DG receiving a 
start signal within 2 seconds of loss of 
power to the safeguards bus, which is 
the design basis response time 
requirement specified in the Technical 
Requirements Manual. 

On this basis, there is no reduction in 
the margin of safety as a result of the 
proposed change. 

For the reasons stated above, the staff 
believes that the proposed amendment 
involves no significant hazards 
consideration determination. 

Local Public Document'Room 
location: University of Texas at 
Arlington Library, Government 
Publications/Maps, 701 South Cooper, P. 
O. Box 19497, Arlington, Texas 76019 

Attorney for licensee: George L. 
Edgar, Esq., Newman and Holtzinger, 
1615 L Street, N.W., Suite 1000, 
Washington, D.C. 20036 

NRC Project Director: Eugene V. 
Imbro, Acting Director 


Vermont Yankee Nuclear Power 
Corporation, Docket No. 50-271, 
Vermont Yankee Nuclear Power Station, 
Vernon, Vermont 


Date of amendment request: January 
15, 1991 

Description of amendment request: 
The proposed amendment would 
eliminate the Technical Specification 
requirements for the Toxic Gas 
Monitoring System (TGMS). 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 
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The standards used to arrive at a 
determination that a request for amendment 
involves no significant hazards consideration 
are included in the Commission's regulations 
(10 CFR 50.92) which state that the operation 
of the facility in accordance with the 
proposed amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated, (2) create the possibility of a new 
or different kind of accident from any 
accident previously evaluated, or (3) involve 
a significant reduction in a margin of safety. 
In addition, the Commission has provided 
guidance in the practical application of these 
criteria in 51FR7751, dated March 6, 1986. 

The discussion below addresses each of 
these three criteria and demonstrates that the 
proposed amendment involves no significant 
hazards considerations, 

1. The proposed amendment will not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. The only 
previously evaluated accidents affected 
by this change are off-site toxic chemical 
releases. These events have been re- 
evaluated for this proposed change and 
have been shown to meet the applicable 
regulatory criteria. The probabilistic 
analysis done in support of this proposed 
change shows that the probability of an 
off-site chlorine release leading to 10 
CFR 100 consequences is orders of 
magnitude less than the SRP Section 2.2.3 
guidelines. The deterministic analyses 
performed show that the deterministic 
guidelines of Regulatory Guide 1.78 for 
Control Room Habitability are met for all 
other chemicals. These results show that 
there is no significant increase in the 
probability or consequences of any 
accident previously evaluated. 

2. The proposed amendment will not create 
the possibility of a new or different kind 
of accident from any accident previously 
evaluated. Only events involving 
chemicals for which the TGMS provides 
an automatic detection/isolation 
function are affected by this change. As 
stated above, the potential events 
involving these chemicals have been re- 
evaluated using appropriate regulatory 
guidance and shown either to satisfy the 
deterministic screening guidelines of 
Regulatory Guide 1.78, or to be 
probabilistically insignificant compared 
to the guidelines of SRP Section 2.2.3. 
These results show that this change will 
not create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. 

. The proposed amendment will not 
involve a significant reduction in a 
margin of safety. The margin of safety is 
defined by the regulatory basis for the 
existing TGMS, namely NUREG 0737, 
Item II1.D.3:4. The analysis provided to 
support this proposed change follows the 
regulatory guidelines of Regulatory 
Guide 1.78 and SRP Section 2.2.3, as 
specified in NUREG 0737, Item IIE.D.3.4. 
This analysis shows that the applicable 
regulatory criteria are met, hence the 





proposed change does not reduce a 
margin of safety. 

Based on the above, we have determined 
that this change does not constitute a 
significant hazards consideration as defined 
in 10 CFR 50.92{c). 

The NRC staff has reviewed the 
licensee's analysis, and based on this 
review, it appears that the three 
standards of 50.$2({c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the accident request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Brooks Memorial Library, 224 
Main Street, Brattleboro, Vermont 05301. 

Attorney for licensee: John A. Ritsher, 
Esquire, Ropes and Gray, 225 Franklin 
Street, Boston, Massachusetts 02110. 

NRC Project Director: Richard H. 
Wessman 


Washington Public Power Supply 
System, Docket No. 50-397, Nuclear 
Project No. 2, Benton County, 
Washington 


Date of amendment request: October 
4, 1990 (G02-90-168) 

Description of amendment request: 
The proposed amendment revises the 
technical specifications to acknowledge 
a modification to the anticipated 
transient without scram (ATWS) 
recirculation pump trip (RPT) logic 
circuit by (1) revising technical 
specification action statement 3.3.4.1.b 
to provide that channeis determined to 
be inoperable be placed in the tripped 
condition; (2) requiring that with the 
number of channels per trip function 
less than the minimum allowed, verify 
the operability of the remaining 
channels within 1 hour; (3) reducing the 
time allowed for power operation with 
less than the minimum number of 
operable channels from 8 hours to 6 
hours; and (4) revising the minimum 
number of ATWS RPT channels per trip 
function required to be operable during 
power operations from 1 to 2. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91({a), the 
licensee has provided its analysis of the 
issue of no significant 
consideration and determined that the 
proposed amendment does not represent 
a significant hazards considerations 
because: 

1. The proposed changes do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated in that the ATWS RPT 
instrumentation is not assumed to 
initiate or exacerbate any event; 
however, it serves to mitigate the 
consequences of an ATWS event. The 

impose more limiting 
operating requirements than those 


currently in place if an ATWS RPT 
channel is determined to be inoperable. 
The changes do not result in any . 
hardware modifications or revisions to 
plant operating procedures. 

2. The proposed changes do not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated in that the ATWS RPT 
instrumentation is not assumed to 
initiate or exacerbate any event; 
however, it serves to mitigate the 
consequences of an ATWS event. The 
proposed actions impose more limiting 
operating requirements than those 
currently in place if an ATWS RPT 
channel is determined to be inoperable. 
The changes do not result in any 
hardware modifications or revisions to 
the plant operating procedures. 

The proposed changes do not involve a 
significant reduction in a margin of 
safety in that the proposed changes 
impose more limiting operating 
requirements that those currently in 
place if an ATWS RPT channel is 
determined to be inoperable. The 
proposed changes do not result in any 
hardware modifications or revisions to 
the plant operating procedures. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no.significant hazards 
consideration. 

Local Public Document Room 
location: Richland Public Library, 955 
Northgate Street, Richland, Washington 
99352 

Attorney for licensee: Nicholas S. 
Reynolds, Esq., Winston & Strawn, 1400 
L Street, N.W., Washington, D.C. 20005- 
3502 

NRC Project Director: James E. Dyer 


Previously Published Notices of 
Consideration of Issuance of 
Amendments to Operating Licenses and 
Proposed No Significant Hazards 
Consideration Determination And 
Opportunity for Hearing 


The following notices were previously 
published as separate individual 
notices. The notice content was the 
same as above. They were published as 
individual notices either because time 
did not allow the Commission to wait 
for this biweekly notice or because the 
action involved exigent circumstances. 
They are repeated here because the 
biweekly notice lists all amendments 
issued or proposed to be issued 
involving no significant hazards 
consideration. 

For details, see the individual notice 
in the Federal Register on the day and 
page cited. This notice does not extend 
the notice period of the original notice. 
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Duke Power Company, et al., Docket 
Nos. 50-413 and 50-414, Catawba 
Nuclear Station, Units 1 and 2, York 
County, South Carolina 


Date of amendment request: 
December 19, 1990 

Description of amendment request: 
The proposed amendments would 
provide the licensee with an alternative 
other than plugging for handling 
defective steam generator tubes. The 
amendments would allow the option of 
using the Babcock & Wilcox (B&W) 
Recirculating Steam Generator Kinetic 
Sleeve Qualification tube repair process 
as described in B&W Topical Report 
BAW-2045(P)-A. The licensee states that 
the topical report received NRC 
approval for such an application on 
January 4, 1990. 

The amendments would involve 
changes to Surveillance Requirement 
4.4.5, as identified in the application, to 
reflect the inclusion of sleeving in the 
surveillance acceptance criteria, to 
allow sleeving as an alternate to 
plugging tubes that exceed the repair 
limit, to reflect repaired tubes in the 
reporting requirements and in the Bases. 

Date of publication of individual 
notice in Federal Register: January 18, 
1991 (56 FR 2053) $othec, 

Expiration date of individual notice: 
February 19, 1991 

Local Public Document Room 
location: York County Library, 138 East 
Black Street, Rock Hill, South Carolina 
29730 


Southern California Edison Company, et 
al., Docket No. 50-206, San Onofre 
Nuclear Generating Station, Unit No. 1, 
San Diego County, California ; 


Date of application for amendment: 
December 21, 1990 

Brief description of amendment 
request: The proposed amendment 
would revise the technical specifications 
(TS) to incorporate changes to the 
maintenance and surveillance 
requirements that were necessitated by 
the addition of a redundant isolation 
valve on the outlet of the Volume 
Control Tank. The redundant valve was 
added during refueling outage 11 to 
reduce the likelihood of a single 
component failure from disabling both 
primary system charging pumps. The 
associated TS changes consist of an 
addition to Section 3.3.1.B to regulate 
maintenance of the redundant isolation 
valves and the deletion of surveillance 
requirement 11 from Table 4.1.2. The 
surveillance requirement is associated 
with an electrical puwer transfer switch 
that was functionally replaced by the 


second isolation valve. The. transfer 
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switch was removed from the system as 
part of the modification. The proposed 
amendment also corrects ar editorial 
error in Table 4.1.2. The editorial error 
was inadvertently introduced by TS 
Amendment 134. 

Date of individual notice in Federal 
Register: January 17, 1991 (56 FR 1829) 

Expiration date of individual notice: 
February 19, 1991 

Local Public Document Room 
location: Main Library, University of 
California, P.O. Box 19557, Irvine, 
California 92713. 


Notice of Issuance of Amendment to 
Facility Operating License 

During the period since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing in 
connection with these actions was 
published in the Federal Register as 
indicated. No request for a hearing or 
petition for leave to intervene was filed 
following this notice. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that © 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the applications for 
amendments, (2) the amendments, and 
(3) the Commission’s related letters, 
Safety Evaluations and/or 
Environmental Assessments as 
indicated. All of these items are 
available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, 
N.W., Washington, D.C., and at the local 
public document rooms for the 
particular facilities involved. A copy of 


items (2) and (3} may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Reactor Projects. 


Arizona Public Service Company, et al., 
Docket No. STN 50-528, Palo Verde 
Nuclear Generating Station, Unit 1, 
Maricopa County, Arizona 


Date of application for amendment: 
November 14, 1990, as supplemented 
December 27, 1990 and January 11, 1991 

Brief description of amendment: The 
amendment extends the date for the 
next steam generator eddy-current 
examination from July 1991 until the 
next scheduled refueling outage 
(February 1992) but not later than 32 
months since the last inspection (not 
later than March 1992). 

Date of issuance: January 16, 1991 

Effective date: January 16, 1991 

Amendment No.: 53 

Facility Operating License No. NPF- 
41: The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: December 4, 1990 (55 FR 50066) 

The additional information contained 
in the supplemental letters dated 
December 27, 1990, and January 11, 1991, 
was Clarifying in nature and thus within 
the scope of the initial notice and did 
not affect the NRC staff's proposed no 
significant hazards consideration 
determination. The Commission’s 
related evaluation of the amendment is 
contained in a Safety Evaluation dated 
January 16, 1991. No significant hazards 
consideration comments received: No. 

Local Public Document Room 
location: Phoenix Public Library, 12 East 
McDowell Road, Phoenix, Arizona 85004 


Consumers Power Company, Docket No. 
50-255, Palisades Plant, Van Buren 
County, Michigan 

Date of application for amendment: 
August 21, 1990 

Brief description of amendment: This 
amendment removes requirements that 
are no longer necessary due to the 
requirements added in Amendment No. 
30, to Section 4.0.5 of the Technical 
Specifications. Additionally, 
inappropriate bases statements that 
pertain to the original steam generator 
tube plugging criteria are deleted. 

Date of issuance: January 25, 1991 

Effective date: January 25, 1991 

Amendment No.: 134 

Provisional Operating License No. 
DPR-20. The amendment revises the 
Technical Specifications. 

Date of initial notice in Federal 
Register: October 17, 1990 (55 FR 42095) 

The Commission's related evaluation 
of the amendment is contained in a 
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Safety Evaluation dated January 25, 
1991. No significant hazards 
consideration comments received: No. 
Local Public Document Room 
location: Van Zoeren Library, Hope 
College, Holland, Michigan 49423. 


Duke Power Company, Docket Nos. 50- 
269, 50-270 and 50-287, Oconee Nuclear 
Station, Units 1, 2 and 3, Oconee County, 
South Carolina 


Date of application for amendments: 
February 7, 1990, as supplemented May 
7, 1990 

Brief description of amendments: 
These amendments revise the Technical 
Specifications (TSs) to incorporate 
programmatic controls for radiological 
effluents and radiological monitoring in 


* the Administrative Controls section of 


the TSs consistent with the requirements 
of 10 CFR 20.106, 40 CFR Part 190, 10 
CFR 50.36a and Appendix I to 10 CFR 
Part 50. In addition, procedural details 
of the Radiological Effluent Technical 
Specifications (RETS) are transferred 
from the TSs to Chapter 16 of the Final 
Safety Analysis Report (FSAR). 

Date of issuance: January 22, 1991 

Effective date: January 22, 1991 

Amendment Nos.: 187, 187, 184 

Facility Operating License Nos. DPR- 
38, DPR-47 and DPR-55. Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register: July 25, 1990 (55 FR 30294) The 
Commission’s related evaluation of the 
amendments is contained in a Safety 
Evaluation dated January 22, 1991. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Oconee County Library, 501 
West South Broad Street, Walhalla, 
South Carolina 29691 


Maine Yankee Atomic Power Company, 
Docket No. 50-309, Maine Yankee 
Atomic Power Station, Lincoln County, 
Maine 


Date of application for amendment: 
October 15, 1990 

Brief description of amendment: Add 
Exception to Technical Specification 
3.22, Feedwater Trip System, that 
specifically addresses operation of the 
auxiliary feedwater system during plant 
startup and shutdown. 

Date of issuance: January 11, 1991 

Effective date: January 11, 1991 

Amendment No.: 119 

Facility Operating License No. DPR- 
36: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: November 28, 1990 (55 FR 
49454) The Commission’s related 
evaluation of the amendment is 





contained in a Safety Evaluation dated 
January 11, 1991 

No significant hazards consideration 
comments received: No : 

Local Public Document Room 
location: Wiscasset Public Library, High 
Street, P.O. Box 367, Wiscasset, Maine - 
04578. 


Niagara Mohawk Power Corporation, 
Docket No. 50-220, Nine Mile Point 
Nuclear Station, Unit No: 1, Oswego 
County, New York 


Date of application for amendment: ° 
February 26, 1990, as superseded 
October 26. 1990, and supplemented 
November 30, 1990. 

Brief description of amendment: This 
amendment removes a restriction that 
limits the combined time interval for 
three consecutive surveillances to less 
than 3.25 times the specified interval, 
and also adds Bases applicable to new 
Section 4.0.1, “Surveillance Intervals.” 
These changes are consisfent with the 
guidance provided in Generic Letter © 
14, “Line Item Improvements in 
Technical Specifications - Removal of 
the 3.25 Limit on Extending Surveillance 
Intervals.” 

Date of issuance: January 11, 1991 

Effective date: January 11, 1991 

Amendment No.: 121 

Facility Operating License No. DPR- 
63; Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal 
Register: December 12, 1990 (55.FR 
51180) The Commission's related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
January 11, 1991. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Reference and Documents 
Department, Penfield Library, State 
University of New York, Oswego, New 
York 13126, 


Niagara Mohawk Power Corporation, 
Docket No. 50-410, Nine Mile Point 
Nuclear Station, Unit No. 2, Scriba, New 
York 


Date of application for amendment: 
21, 1990, as amended November 
13, 1990. 

Brief description of amendment: This 
amendment revises Technical 
Specification Section 3/4.4.6, Coolant 
System - Pressure/Temperature Limits, 
and associated Bases. These changes - 
are in accordance with Generic Letter 
88-11. 

Date of issuance: January 11, 1991 

Effective date: January 11, 1991 

Amendment No.: 26 


: Facility Operating License No. NPF-. 
69: Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal. . 
Register: December 12, 1990.(55 FR 
51180) The Commission's related. 


evaluation of the amendment is 


contained in a Safety Evaluation dated | 


January 11, 1991 

Significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Reference and Documents 
Department, Penfield Library, State ~ 
University of New York, Oswego, New: 
York 131286. 


Public Service Company of Colorado, . 


Docket No. 50-267, Fort St. Vrain _ . 
Nuclear Generating Station, Platteville, 
Colorado 


Date of application for amendment: 
September 14, 1990 as supplemented 
October 9, 1990 ‘ 

- Brief description of amendment: This 
amendment allows the removal of the 
Control Rod Drive and Orifice 
Assemblies from.core regions that have 
been defueled. 

Date of issuance: January 10, 1991 

Effective date: January 10, 1991 » 
Amendment No.:.79 

facility Operating License No. DPR-’ 
34: Amendment changed the Technical 
Specifications. . 

Date of initial notice in Federal 
Register: October 17, 1990 {55 FR 42097) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated January 10, 1991 


No significant hazards consideration 


comments received: No 

Local Public Document Room 
Location: Greeley Public Library, City - 
Complex Building, Greeley, Colorado 
80631 


South Carolina Electric & Gas Company, 
South Carolina Public Service-Authority, 
Docket No. 50-395, Virgil C. Summer 
Nuclear Station, Unit No. 1, Fairfield 
County, South Carolina 


Date of application for amendment: 
May 16, 1990, as supplemented August 
13, 1990 

Brief description of amendment: The 
amendment changes the Technical  ~ 
Specifications by allowing a 27 3% 
tolerance in the lift setting of the 

pressurizer code safety valves 
(Technical Specifications 3.4.2.1 and 
3.4.2.2) and by allowing heatup to Mode 
3 with these valves set under cold 
conditions (Technical Specification 
3.4.2.2 and Surveillance Requirement 
4.4.2.1). 

Date of issuance: January 10, 1991 

Effective date: January 10,1991 

Amendment No.: 94 
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: Facility Operating License No. NPF-- 


- 12. Amendment revises the eee : 


Specifications. 

‘ Date of initial notice in Federal 
Register: October 3, 1990 (55 FR 40474) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated January 10, 1991 

No significant hazards consideration. 
comments received: No 

Local Public Document Room 
location: Fairfield County Library, 
Garden and Washington Streets, —__ 
Winnsboro, South Carolina 29180. 


Tennessee Valley Authority, Docket 
Nos. 50-259, 50-260, and 50-296, Browns 
Ferry Nuclear Plant, Units 1, 2, and's, 
Limestone County, Alabama 


Date of application for amendments: : 
August 7, 1990, as supplemented 
November 30, 1990. 

Brief description of amendments: 
Revises Technical Specifications to 
change the surveillance requirements of 
TS Section 4.11.B.1.f for the high- 
pressure fire pumps of all three units. - - 

Date of issuance: January 24, 1991 

Effective date: January 24, 1991, and 


' shall be implemented within 30 days © 


Amendment Nos.: 179, 188, and 151 for 
Units 1, 2, and 3, respectively. 

Facility Operating License No. DPR-- 
52: Amendment revised the Technical: - 
Specifications. 

Date of initial notice in Federal 
Register: September 5, 1990 (55 FR 
36356) Renoticed December 10, 1990:(55 
FR 50791) The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
January 24, 1991. 

No significant hazards consideration” 
comments received: No 

Local Public Document Room 


location: Athens Public Library, South - 
Street, Athens, Alabama 35611. 


Notice of Issuance of Amendment to 
Facility Operating License and Final 


Determination of No Significant Hazards 


During the period since publication of 
the: last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application for the 
amendment complies with the standards 
and requirements of the Atomic Energy ’ 
Act of 1954,‘as amended (the Act), and 
the Commission's rules and regulations. 


-The Commission has made appropriate 


findings as required by the Act and the - 
Commission's rules and regulations in 10 
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CFR Chapter I uleheccititaiiee 
license amendment. 

Because of exigent or emergency 
circumstances associated with the date 
the amendment was needed, there was 
not time for the Commission to publish, 
for public comment before-issuance, its 
usual 30-day Notice of Consideration of 
Issuance of Amendment and Proposed 
No Significant Hazards Consideration 
Determination and Opportunity for a 
Hearing. For exigent circumstances, the 
Commission has either issued a Federal 
Register notice providing opportunity for 
public comment or has used local media 
to provide notice to the public in the 
area surrounding a licensee’s facility of 
the licensee’s application and of the 
Commission's proposed determination 
of no significant hazards consideration. 
The Commission has provided a 
reasonable opportunity for the public to 
comment, using its best efforts to make 
available to the public means of 
communication for the public to respond 
quickly, and in the case of telephone 
comments, the comments have been 
recorded or transcribed as appropriate 
and the licensee has been informed of 
the public comments. 

In circumstances where failure to act 
in a timely way would have resulted, for 
example, in derating or shutdown of a 
nuclear power plant or in prevention of 
either resumption of operation or of 
increase in power output up to the 
plant's licensed power level, the 
Commission may not have had an 
opportunity to provide for public 
comment on its no significant hazards 
determination. In such case, the license 
amendment has been issued without 
opportunity for comment. If there has 
been some time for public comment but 
less than 30 days, the Commission may 
provide an opportunity for public 
comment. If comments have been 
requested, it is so stated. In either event, 
the State has been consulted by 
telephone whenever possible. 

Under its regulations, the Commission 
may issue and make an amendment 
immediately effective, notwithstanding 
the pendency before it of a request for a 
hearing from any person, in advance of 
the holding and completion of any 
required hearing, where it has 
determined that no significant hazards 
consideration is involved. 

The Commission has applied the 
standards of 10 CFR 50.92 and has made 
a final determination that the 
amendment involves no significant 
hazards consideration. The basis for this 
determination is contained in the 
documents related to this action. 
Accordingly, the amendments have been 
issued and made effective as indicated. 


Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22{b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the application for 
amendment, (2) the amendment to 
Facility Operating License, and (3) the 
Commission’s related letter, Safety 
Evaluation and/or Environmental 
Assessment, as indicated. All of these 
items are available for public inspection 
at the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street, N.W., Washington, D.C., and at 
the local public document room for the 
particular facility involved. 

A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U. S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Reactor Projects. 

The Commission is also offering an 
opportunity for a hearing with respect to 
the issuance of the amendments. By 
March 8, 1991, the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and wha 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
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with particular reference to the 
following factors: (1} the nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and {3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspects) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C. 
20555 and at the Local Public Document 
Room for the particular facility involved. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
contraverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 





4878 


participate fully in the conduct of the’ 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

Since the Commission has made a 
final determination that the amendment 
involves no significant hazards 
consideration, if a hearing .is requested, 
it will not stay. the effectiveness of the 
amendment. Any hearing held would 
take place while the amendment is in 
effect. 

A request for a hearing or a petition 
for leave to intervene must be-filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C., 
by the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by-a toll-free telephone call 
to Western Union at 1-{800) 325-6000 (in 
Missouri 1-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
(Project Director): petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board, that 
the petition and/or request should be 
. granted based upon a balancing of the 
factors specified in 10 CFR 2.714{a){1)(i)- 
(v) and 2.714(d). 


Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket Nos. 50-424 and 50-425, 
Vogtle Electric Generating Plant, Units 1 
and 2, Burke County, Georgia 


Date of application for amendments: 
December 20, 1990 

Brief description of amendments: The 
amendments revise Technical 
Specification 4.7.7.d.4 by adding'a 
footnote that allows surveillance of the 
heaters in the Piping Penetration Area 
Filtration and Exhaust Systems to be 
conducted by verifying that heater 
capacity is sufficient to maintain the 


relative humidity of the airstream 
through the filters at 70 percent or less’ 
under design basis accident conditions 
when tested in accordance with Section 
14 of ANSI N 510-1980. This footnote is 
applicable until restart following the 
fourth refueling outage for Unit 1 and 
until following the second refuling 
outage for Unit 2. 

Date of issuance: January 15, 1991 

Effective date: January 15, 1991 

Amendment Nos.: 37 and 17 

Facility Operating License Nos. NPF- 
68 and NPF-81: Amendments revised the 
Technical Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No 

The Commission's related evaluation 
of the amendments, finding of 
emergency circumstances, and final 
determination of no significant hazards 
consideration are contained in a Safety 
Evaluation dated January 15, 1991. 

Attorney for licensee: Mr. Arthur H. 
Domby, Troutman, Sanders, Lockerman, 
and Ashmore, Candler Building, Suite 
1400, 127 Peachtree, NE., Atlanta, 
Georgia 30043. 

Local Public Document Room 
location: Burke County Library, 412 
Fourth Street, Waynesboro, Georgia 


30830 
NRC Project Director: David B. 
Matthews ; 
Dated at Rockville, Maryland, this 30th day 
of January 1991. 
For the Nuclear Regulatory Commission 
Steven A. Varga, 
Director, Division of Reactor Projects - 1/I. 
Office of Nuclear Reactor Regulation 
(Doc. 91-2674 Filed 2-5-91; 8:45 am] 
BILLING CODE 7590-01-D 


[Docket No. 53-335] 


Florida Power and Light Co.; Deniai of , 
Amendment to Facility Operating 
License and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) has . 
denied a request by Florida Power and 
Light Company (the licensee) for an 
amendment to Facility Operating 
License No. DPR-67 issued to the 
licensee for operation of the St. Lucie 
Plant, Unit 1 located in St. Lucie County, 
Florida. A Notice of Consideration of 
Issuance of Amendment to Facility 
Operating License and Proposed No 
Significant Hazards Determination and 
Opportunity for Hearing was published 
in the Federal Register on June 28, 1989 
(54 FR 27227). 

The purpose of the licensee's 
amendment requrest was to revise the 
Technical Specifications (TS) by” 
approving two methodologies for 
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repairing steam generator tubes by 
sleeving. Although the amendment was 
technically acceptable, the 
corresponding administrative conttuls 
proposed by the licensee were not ~ 
acceptable. 


The NRC staff has concluded that the 
licensee's request cannot be granted. 
The licensee was notified of the 
Commission's denial of the proposed 
change by letter dated January 29, 1991. 


By March 8, 1991, the licensee may 
demand a hearing with respect to the 
denial described above. Any person 
whose interest may be affected by this 
proceeding may file a written petition 
for leave to intervene. 


A request for hearing or petition to 
intervene must be filed with the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington DC, by 
the above date. 


. A copy of any petition should also be 
sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and to Harold F. Reis, Esquire, Newman 
and Holtzinger, 1615 L Street, NW., 
Washington, DC 20036, attorney for the 
licensee. 


For further details with respect to this 
action, see (1) the application for 
amendment dated May 3, 1989, as 
modified March 8, 1990, and (2) the 
Commission's letter to the licensee 
dated January 29, 1991. 


These documents are available for 
public inspection at the Commission's 
Public Document Room, 2120 L Street, 
NW., Washington, DC, and at the Indian 
River Junior College Library, 3209 
Virginia Avenue, Fort Pierce, Florida 
33450. A copy of item (2) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Document Control Desk. 


Dated at Rockville, Maryland, this 29 day 
of January 1991. 


For the Nuclear Regulatory Commission- 


Herbert N. Berkow, 


Director, Project Directorate I1-2, Division of ° 


Reactor Projects—I/11, Office of. Nuclear 
Reactor Regulation. 


[FR Doc. 91-2826 Filed 2-5-91; 8:45 am] 
BILLING CODE 7590-01-M 
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[Docket Nos. 50-277 and 50-278) 


Philadelphia Electric Co., et al., Notice 
of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazerds Consideration Determination 
and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of amendments to 
Facility Operating License Nos, DPR-44 
and DPR-56, issued to Philadelphia 
Electric Company, Public Service 
Electric and Gas Company, Delmarva 
Power and Light Company, and Atlantic 
City Electric Company (the licensees) 
for operation of the Peach Bottom 
Atomic Power Station, Unit Nos. 2 and 
3, located in York County, Pennsylvania. 

The proposed amendments would 
revise the Technical Specifications (TS) 
of Appendix A of the licenses to revise 
Minimum Critical Power Ratio (MCPR) 
Safety Limits since the cores will be 
reloaded with a new fuel type, 
GE8X8NB, for Cycle 9 operation. The 
proposed amendments also involve 
miscellaneous administrative changes. 
This Notice supersedes in its entirety 
the Notice published in the Federal 
Register on January 23, 1991 (56 FR 
2554). 

Before issuance of the proposed 
license amendments, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the request for 
amendments involves no significant 
hazards consideration. Under the 
Commission’s regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

As required by 10 CFR 50.91{a), the 
licensee has provided its analyses of the 
issue of no significant hazards 
consideration. With regard to the 
revisions to MCPR Safety Limits, the 
licensee’s analysis was as follows: 


(i) The proposed changes do not involve a 
signficant increase in the probability or 
consequences of an accident previously 
evaluated. Because the MCPR Safety Limits 
are operational thresholds analytically 
selected using proven methods, they cannot, 
themselves, initiate an accident. The 
probability of occurrence of transcients is 
determined by the frequency of operator 


errors and equipment failures, not by the 
adequacy of the MCPR Safety Limits 
selected. Because the proposed MCPR Safety 
Limits have been selected such that no fuel 
damage is calculated to occur during the most 
severe moderate frequency transient events, 
they will ensure that the consequences of 
these events are not increased. 

The response of the plant to transients will 
be within the bounds of the discussion in 
chapter 14 and Appendix G of the Updated 
Final Safety Analysis Report since the 
proposed MCPR Safety Limits will 
accomplish the same objectives as the 
previous limits. 

{ii) The proposed changes do not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated because the proposed MCPR 
Safety Limits have been selected such that 
the design basis is satisfied. The MCPR 
Safety Limits are operational thresholds 
analytically selected using proven methods; 
therefore, they cannot, themselves, initiate an 
accident. An improperly selected limit could 
result in fuel damage, which is a consequence 
of previously evaluated accidents. Thus, no 
new or different type of accident could be 
created by revising the limits. 

(iii) The proposed changes do not involve a 
significant reduction in a margin of safety 
because the proposed MCPR Safety Limits 
have been selected such that the design basis 
is satisfied and such that the conservatisms 
described in the Bases for the Fuel Cladding 
Integrity Safety Limits TS are maintained. 
Thus, margins of safety with the proposed 
MCPR Sefety Limits are the same as with the 
previous limits. 


With regard to the miscellaneous 
administrative changes, the licensee's 
analysis was as follows: 


(i) The proposed changes do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated because they do not affect 
operation, equipment, or any safety-related 
activity. Thus, these administrative changes 
cannot affect the probability or consequences 
of any accident. 

(ii) The proposed changes do not create the 
possibility of a new or different kind of 
accident from an accident previously 
evaluated because these changes are purely 
administrative and do not affect the plant. 
Therefore, these changes cannot create the 
possibility of any accident. 

(iii) The proposed changes do not involve a 
significant reduction in a margin of safety 
because the changes do not affect any safety- 
related activity or equipment. These changes 
are purely administrative in nature and 
increase the probability that the Technical 
Specifications are correctly interpreted by 
adding appropriate references and correcting 
errors. Thus, there changes cannot reduce 
any margin of safety. 


The NRC Staff has reviewed the 
licensee’s analyses and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 


amendment request involves no 
significant hazards consideration. 

Therefore, based on the above 
consideration, the Commission has 
made a proposed determination that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comment on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Service, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building, 2120 L 
Street NW., Washington, DC. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 

By March 8, 1991, the licensee may file 
a request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR part 2. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555 and at the Local Public Document 
Room located at Government 
Publications Section, State Library of 
Pennsylvania, (Regional Depository) 
Education Building, Walnut Street and 
Commonwealth Avenue, Box 1601, 
Harrisburg, Pennsylvania 17105. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 





Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shal! set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s} of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as‘a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven; 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies thege 
requirements with respect to at least one 


contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any - 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination wil) serve to decide 
when the hearing is held. 

If the final determination is that the 
request for amendment involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If a final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. ‘ 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 


- However, should circumstances change 


during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street NW., Washington, DC, by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone.call 
to Western Union at 1-(800) 325-6000 {in 
Missouri 1-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
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and the following message addressed to 
Walter R. Butler, Director, Project 
Directorate I-2, Division of Reactor 
Projects—H/IL (petitioner's name and 
telephone number), {date petition was 
mailed), (plant name), and (publication 
date and page number of this Federal 
Register notice). A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, . 
DC 20555, and to Conner and 
Wetterhahn, 1747 Pennsylvania Avenue. 
NW., Washington, DC 20006, attorney 
for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer.or the 
Atomic Safety and Licensing Board that 
the petition and/or request should be 
granted based upon a balancing of the 
factors specified in 10 CFR 2.714(a)(1}{i)- 
(v) and 2.714{d). 

For further details with respect to this 
action, see the application for 
amendment dated December 17, 1990, as 
amended and supplemented on January 
22, 1991, which is available for public 
inspection at the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555 and at the Local Public Document 
Room located at Government 
Publications Section, State Library of 
Pennsylvania, (Regional Depository) 
Education Building, Walnut Street and 
Commonwealth Avenue, Box 1601, 
Harrisburg, Pennsylvania 17105, 

Dated at Rockville, Maryland, this 31st da 
of January 1991. 


For the Nuclear Regulatory Commission. 
Walter R. Butler, 
Director, Project Directorate I-2, Division of 
Reactor Projects—1/Il, Office of Nuclear 
Reactor Regulation. 


{FR Doc. 91-2827 Filed 2-591; 8:45 am] 
BILLING CODE 7580-01-M 


OVERSIGHT BOARD 
Meeting 


AGENCY: Oversight Board. 
ACTION: Meeting. 


DATES: Wednesday, February 20, 1991, 3 
p.m. 


ADDRESSES: Internal Revenue Service, 
room 3313, 1111 Constitution Ave.; NW.. 
Washington, DC. 


FOR FURTHER INFORMATION CON) ACT. 
Brian Harrington, Press Officer, Office 
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of Public Affairs, 1777 F Street, NW., 
Washington, DC 20232, (202) 786-9672. 
SUPPLEMENTARY INFORMATION: 
Discussion Agenda: 

¢ Reports on the Resolution Trust 
Corporation's (RTC) investigation and 
surveillance activities and programs. 

¢ Other agenda items to be 
determined. 

Closed session to follow. 

Dated: Feburary 1, 1991. 
Jill Nevius, 
Committee Management Officer. 
[FR Doc. 91-2824 Filed 2~5-91; 8:45 am] 
BILLING CODE 2222-01-M 


Regions 5 and 6 Advisory Board 
Meetings 


AGENCY: Oversight Board. 
ACTION: Meeting notice. 


SUMMARY: In accordance with section 


10(a)(2) of the Federal Advisory 
Committee Act (Pub. L. 92-463), 
announcement is hereby published for 
the regional advisory board meetings for 
Regions 5 and 6. The meetings are open 
to the public. 

DATES: The meetings are scheduled as 
follows: 

1. February 21, 1991, 10:30-a.m. to 4:30 
p.m., Salt Lake City, UT, Region 5 
Advisory Board. 

2. February 28, 1991, 10:30 a.m. to 4:30 
p.m., Portland, OR, Region 6 Advisory 
Board. 

ADDRESSES: The meetings will be held 
at the following locations: 

1. Salt Lake City, UT—City Council 
Chambers in the Restored City & County 
Bldg., 5th South & State St. 

2. Portland, OR—Federal Reserve 
Bank of San Francisco/Portland Branch, 
915 S.W. Stark St. 

FOR FURTHER INFORMATION CONTACT: 

. Jill Nevius, Committee Management 
Officer, Oversight Board/RTC, 1777 F 
Street, NW., Washington, DC 20232, 202/ 
786-9675. 

SUPPLEMENTARY INFORMATION: Section 
501(a) of the Financial Institutions 
Reform, Recovery, and Enforcement Act 
of 1989 (the ACT), Pub. L. No. 101-73, 
103 Stat. 183, 382-383, directed the 
Oversight Board to establish one 
national advisory board and six regional 
advisory boards. 

Purpose: The advisory boards provide 
the Resolution Trust Corporation (RTC) 
with information and recommendations 
on the policies and programs for the sale 
of RTC owned real property assets. 

Agenda: A detailed agenda will be 
available at the meeting. Discussions 
will center around the activities of each 
- region as related to the results of seller 


financing and the Standard Asset 
Management Disposition Agreement 
(SAMDA), the sale of multi-family 
properties in the affordable housing 
program, assessment of economic 
conditions of local real estate markets, 
and review and advise on the returns of 
RTC’s delinquent real estate mortgages. 
In addition, there will be briefings by the 
RTC on activity pertaining to that region 
and policy updates by the Oversight 
Board. 

Statements: Interested persons may 
present data, information, or views in 
writing on the issues pending before the 
advisory board. Persons wishing to 
make oral statements are to notify the 
contact person 10 days before each 
meeting giving a brief statement on the 
nature of the remarks. Time permitting, 
oral comments will be limited to 
approximately five minutes. All 
meetings are open to the public. Seating 
is available on a first come first served 
basis. 


Dated: February 1, 1991. 
Jill Nevius, 
Committee Management Officer, Office of 
Advisory Board Affairs. 
[FR Doc. 91-2823 Filed 2-5~91; 8:45 am] 
BILLING CODE 2222-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Rel. No. 34-2884 1; File No. SR-NYSE-91- 
06) 


Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Order 
Extending Exemption Relating to 
Basket Trading 


I. Introduction 


On October 26, 1989, the Securities 
and Exchange Commission 
(“Commission” or “SEC”), approved a 
proposed rule change submitted by the 
New York Stock Exchange, Inc. “NYSE” 
or “Exchange”) to trade “Exchange 
Stock Portfolios” (“ESPs”), standardized 
baskets of stocks, on the floor of the 
Exchange (“ESP Service”).! As part of 
the proposal, the Exchange requested 
certain.exemptions under Rule 11Aa3-1 
of the Securities Exchange Act of 1934 
(“Act”) from the Rule’s requirements to 
report transactions in reported securities 
and to disseminate on a consolidated 
basis the total trading volume for each 
component stock in ESP transactions.” 


1 See Securities Exchange Act Release No. 27382, 
(October 26, 1989) 54 FR 45834, 

2 See letter from Richard A. Grasso, President and 
Chief Operating Officer, NYSE, to Brandon C. 
Becker, Associate Director, Division of Market 
Regulation (“Division”), SEC, dated October 4, 1989; 


The Commission granted an exemption 
from the requirement that the NYSE 
disseminate last sale transaction reports 
for individual securities, and a 
temporary exemption for the 
dissemination on a consolidated basis of 
the total trading volume for each 
component stock in ESP transactions.* 
Because the volume in ESPs continues to 
be low, the NYSE has requested that the 
Commission extend the temporary 
exemption through July 31, 1991.* This 
order approves the extension of the 
temporary exemption. 


Il. Discussion 


Pursuant to Rule 11Aa3—1 © under the 
Act, the NYSE is required to collect and 
disseminate transaction data on 
securities listed and traded on the 
Exchange. More specifically, Rule 
11Aa3-1 requires that the Exchange 
disseminate transaction reports for 
individual reported securities traded on 
the Exchange,® and that the Exchange 
disseminate on a consolidated basis 
trading volume for each of the 
component stocks represented by ESP 
transactions.” 


The NYSE provides trading facilities 
through the ESP Service for reported 
securities (as components of baskets) 
but does not disseminate on a 
consolidated basis the total daily 
trading volume for each component 
stock. The NYSE believed that its 
proposal to exclude end-of-day 
transaction volume in the ESP 
component stocks from the consolidated 
transaction volume figures was 
appropriate to provide the Division and 
the Exchange with an opportunity to 
assess whether the absence of 
individual basket component stocks in 
the end-of-day consolidated volume 
figures merited modification in light of 
actual trading experience.® 


and letter from Michael J. Simon, Milbank, Tweed, 
Hadley & McCloy, counsel for the NYSE, to Kathryn 
V. Natale, Assistant Director, Division, SEC, dated 
October 13, 1989. 

8 See Securities Exchange Act Release No. 27390, 
(October 26, 1989), 54 FR 45876, 

4 See letter from James E. Buck, Senior Vice 
President and Secretary, NYSE, to Howard L. 
Krammer, Assistant Director, Division, SEC, dated 
January 14, 1991. 

8 17-CFR 240.11Aa3-1 (1989). 

* Rule 11Aa3-1(c)(1) and (2). Paragraph (a)(4) of 
Rule 11Aa3-1 defines a “reported security” as that 
for which transaction reports are required to be 
made on a real time basis pursuant to an effective 
transaction reporting plan. 

7 Rule 11Aa3-1(b)(2}{iv). 

® See letter from Richard A. Grasso, President and 
CEO, NYSE, to Brandon C. Becker, Associate 
Director, Division, SEC, dated October 4, 1989. 
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Due to the low volume in basket 
trading, the NYSE has requested an 
extension of the exemption for 
disseminating on a consolidated basis 
the total trading volume for each 
component stock. The Commission 
believes that it is appropriate to extend 
the conditional relief from Rule 11Aa3-1 
through July 31, 1991. The NYSE, 
however, must file a proposed rule 
change that will provide for the 
inclusion of end-of-day transaction 
volume in the ESP component stocks in 
the consolidated transaction volume 
figures, or submit to the Commission the 
reasons why its exemption should be 
extended, on or before June 1, 1991. 


Ill. Conclusion 


The Commission believes that the ESP 
market structure appropriately balances 
the competing concerns of various 
Exchange constituencies and is 
consistent with the maintenance of fair 
and orderly markets and the protection 
of investors. Accordingly, based on the 
factors presented above, the 
Commission finds that the requested 
extension of the temporary exemption 
granted under Rule 11Aa3-1 is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder. 

It is therefore ordered, pursuant to 
section 11A of the Act, and Rule 11Aa3— 
1(g) thereunder, that the temporary 
exemption from the requirement of 
paragraph (b)(2)(iv) of Rule 11Aa3—1 that 
the Exchange provide for the 
consolidation of transaction reports be, 
and hereby is, extended through July 31, 
1991. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: January 31, 1991. 

Margaret H. McFarland, 

Deputy Secretary. 

{FR Doc. 91-2815 Filed 2-5-91; 8:45 am] 
BILLING CODE 8010-01-m 


or No. 34-28840; File No. SR-NYSE-91- 


Self-Regulatory Organizations; Filing 
and Order Granting Accelerated 
Temporary Approval of Proposed Rule 
Change by New York Stock Exchange, 
inc. Relating to Six-month Extension 
of Rule 805 (priority of Basket Bids 
and Offers) and Rule 806 (Taking or 
Supplying Baskets Named in Order) 


Pursuant to Section 19{b){1) of the 
Securities Exchange Act of 1934 ("Act"), 
15 U.S.C. 78s(b)(1), notice is hereby 
given that on January 31, 1991, the New 
York Stock Exchange, Inc. (“NYSE” or 


“Exchange”) filed with the Securities 
and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I and Il 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. The 
Commission also is approving the 
proposed rule change on an accelerated 
basis.? 


L Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The proposed rule change consists of 
a request to extend the effectiveness of 
Exchange Rule 805 (Priority of Basket 
Bids and Offers) and Rule 806 (Taking or 
Supplying Baskets Named in Order) to 
July 31, 1991.2 


IL. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item III below 
and is set forth in sections A, B, and C 
below. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis, for, the proposed Rule 
Change 


Purpose. The purpose of this filing is 
to extend the effectiveness of Rule 805 
(Priority of Basket Bids and Offers) and 
Rule 806 (Taking or Supplying Baskets 
Name in Order) until July 31, 1991. 

Rule 805 sets forth the rules of priority 
applicable to basket bids and offers. The 
highest bid or lowest offer has priority 
in all cases. At the same price, Tier 1 
and Tier 2 bids and offers have priority 
over all other bids and offers, so as to 
enhance the opportunity for public 
customers in the component stock 


' In its filing, the NYSE requested that the 
Commission approve this proposal on an 
accelerated basis. See File No. SR-NYSE-91-06. 

2 Originally, the Commission gave temporary 
approval to Rules 805 and 806 for a six-month 
period, ending April 30, 1990 [See Securities 
Exchange Act Release No. 27382 (October 26, 1989), 
54 FR 45834 (order temporarily approving File No. 
SR-NYSE-89-5)]. Subsequently, the 
requested, and.the Commission granted, an 
additional nine-month extension of these rules 
through January 31, 1991 [see Securities Exchange 
Act Release No. 27965 {April 30, 1990), 55 FR 19133 
{order temporarily approving File No. SR-NYSE-90- 
23)]. 
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markets to participate. Next, priority at 
a price is determined by the time of 
entry on the Exhange Stock Portfolio 
(“ESP”) display unit. Finally, a bid or 
offer from the trading crowd has priority 
over other bids or offers from the trading 
crowd at that price (though not over 
bids or offers on the display unit at that 
price) based on when the bid or offer 
was made. Where the sequence of 
trading crowd bids and offers cannot be 
determined, or where bids and offers-in 
the trading crowd are made 
simultaneously, priority will be shared 
on a pfo rata basis. The Rule also makes 
clear that, unlike stock trading, a basket 
sale does not remove all bids and offers. 
Paragraph {d) of the Rule allows a 
member to cross two agency orders 
without exposing either side, but only at 
a price that is better than the ESP 
display unit's best bid and offer for the 
basket, and the cross price is announced 
to the trading crowd. 

Rule 806 specifies that a Competitive 
Basket Market-Maker (““CBMM”) may 
only facilitate a customer’s order at a 
price that is better than the best bid or 
offer on the ESP display unit, and only 
after announcing the facilitation price to 
other members in the trading crowd. 
Rule 806(b) prohibits another Exchange 
member from interceding in the 
facilitation if the proposed facilitation 
price is only one.“minimum variation” 
{i.e.,.01 index points)-better than the 
prevailing quote on the customer's side 
of the market. When a facilitation is 
more than the minimum variation from 
the prevailing quote, NYSE Rule 806({b) 
permits another member to intercede in 
a CBMM'’s facilitation trade by taking or 
supplying all of the baskets that the 
customer seeks at a price that is better 
for the customer than the faciliation — 
price. 

In response to a request from the 
Commission staff, the Exchange agreed 
to provide a six-month “sunset” 
provision to these rules. The 
Commission noted in its order granting 
temporary approval to Rules 805 and 806 
that it would be difficult to predict 


‘whether the ESP market would expand 


and be characterized by active basket 
trading, or whether trading would be 
sporadic. Accordingly, the Commission 
determined that it was consistent with 
the Act for the Exchange to build in 
necessary incentives to ensure active 
market-making participation, at least in 
the initial stages of basket trading, and 
therefore the Commission gave 
temporary approval to Rules 805 and ~ 
for a six-month period. 


3 See note 2, supra. 
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Subsequently, the Exchange requested 
that the Commission extend the 
effectiveness of Rules 805 and 806 for an 
additional nine months, ending on 
January 31, 1991. In the order approving 
the nine-month extension of these 
rules,* the Commission indicated that 
the Exchange should continue to assess 
the NYSE’s basket market. Further, the 
Commission stated that by December 1, 
1990, the Exchange should file a report 
detailing the NYSE’s experience 
regarding the trading of baskets and 
should file a proposed rule change with 
the Commission either revising Rules 
805 and 806 or extending the 
effectiveness of the rules for a further 
pilot period. 

Subsequently, the Exchange submitted 
a report to the Commission, pursuant to 
the Commission's request as set forth 
above, which detailed the NYSE’s 
experience regarding market basket 
trading during the period from October, 
1989 to December, 1990. According to 
the report, volume in basket trading was 
continued to be low, particularly over 
the past several months. In light of this 
low trading activity in baskets, the 
Exchange is requesting that the 
Commission extend the effectiveness of 
the current rules for six months so that 
additional market experience can be 
gained. 

Statutory Basis. The basis under the 
Act for this proposed rule change is 
section 6{b){5), which requires that rules 
of the Exchange be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and, in general, to protect investors and 
the public interest. 


B. Self-Regulatory Organization 3 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 


The Exchange has neither solicited 
nor received writtten comments on the 
proposed rule change. 


(Apel 60S 519 (rd Release —— 
{April 30, 1990), 55 FR 19133. (order approving Fi 
No. SR-N¥SE-90-23}. 


§ See letter-from James E. Buck, Senior Vice 
President.and Secretary, NYSE to Howard Kramer, 
Assistant Director, Division of Market Regulation, 
SEC, dated January 14, 1991. 


Ill. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the NYSE. All submissions should refer 
to File No. SR-NYSE-91-06 and should 
be submitted by February 27, 1991. 


IV. Commission's Findings and Order 
Granting Accelerated Approval of 
Proposed Rule Change 

After careful consideration, the 
Commission has determined that the 
proposed rule change to extend the 
effectiveness of NYSE Rules 805 and 806 
until July 31, 1991 is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange.® In 
particular, the Commission believes that 
the proposed rule change is consistent 
with the section 6{b)(5) requirement that 
an exchange have rules that are 
designed to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and, in general, to protect investors and 
the public interest. 

The proposed extension of 
effectiveness of Rule 805 will permit the 
Exchange to continue allowing baskets 


' to trade under a regime of strict price 


and time priority, with no distinction 


’ between proprietary and customer 


orders. The Commission believes that in 
light of the low basket volume to date, 
the Exchange should be able to continue 
employing rules of time and price 
priority in order to provide an incentive 


® In addition, the Commission has issued an order 
transactions, pursuant to Rule 11Aa3-1 under the 


Act, july 31, 1901. See Securities Exchange 
Act Release No. 28841 (January 31, 1991}. 


that may attract upstairs — to the: 
basket market. Accordingly, the 
Commission has determined to approve 
an extension of the effectiveness of Rule 
805 on a temporary six-month basis. 
The proposed extension of 
effectiveness of Rule 806 will permit the 
Exchange to continue allowing only 
CBMMs to effect proprietary cross 
transactions. While the Commission 
remains concerned about the anti- 
competitive limitations on proprietary 
trading contained in Rule 806, the 
Commission believes that a six-month 
extension of the effectiveness of the rule 
is consistent with the Act. As with the 
extension of Rule 805, the low basket 
volume to date justifies the continuation 
of Rule 806 as structured in order to 
attract upstairs market-making 
participation to the basket market. 
Accordingly, the Commission has 
determined to approve, on a temporary 


. six-month basis, an extension of the 


effectiveness of the NYSE’s limitations 
on proprietary trading contained in Rule 
806. If during the next six months, 
however, baskets become actively 
traded, no artificial market-making 
incentives should be necessary and the 
Commission would expect the NYSE to 
revise its rules to permit basket trading 
and facilitation by all member firms. 

Because trading volume in the baskets 
has remained lower than previously 
anticipated, the Commission believes an 
extension of NYSE Rules 805 and 806 
until July 31, 1991 would provide the 
Exchange with adequate time to 
evaluate the effects of basket trading on 
the market. The Commission, however, 
expects that during the extended time 
period of six months, the Exchange will 
continue to assess the NYSE’s basket 
market. The Commission also expects 
that by June 1, 1991 the Exchange will 
file a report detailing the NYSE’s 
experience regarding the trading of 
baskets. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date ot 
publication of notice of filing thereof in 
order that the Exchange members may 
continue their current order priority and 
precedence and proprietary facilitation 
procedures for basket trading without 
disruption. In addition, accelerated 
approval is necessary because the 
effectiveness of the rules expires on 
January 31, 1991. Finally, the 
Commission did not receive any 
comments on its prior approval of an 
extension of Rules 805 and 806. 

It is therefore ordered, pursuant to 
section 19{b}(2) * of the Act, that the 


7 15 U.S.C. 788(b}{2} (1988). 





proposed rule change be, and hereby is, 
approved for a six-month period ending 
on July 31, 1991. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.® 

Dated: January 31, 1991. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-2812 Filed 2-5-91; 8:45 am] 
BILLING CODE 6010-01-M 


[Rel. No. 28836; File No. SR-OCC-90-08] 


Seif-Regulatory Organizations; The 
Options Clearing Corporation; Order . 
Approving a Proposed Rule Change to 
Permit the Use of An On-iine Report 


inquiry System on a Pilot Basis 


January 29, 1991. 

On August 8, 1990, The Options 
Clearing Corporation (“OCC”) filed with 
the Securities and Exchange 
Commission (“Commission”) a proposed 
rule change (File No. SR-OCC-90-08) 
pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 
(“Act”).! The proposal would establish 
an on-line report inquiry capability for 
OCC’s clearing members. Notice of the 
proposal was published in the Federal 
Register on September 21, 1990.2 No 
comments were received. This order 
approves the proposal on a pilot basis 
until December 31, 1991. 


I. Description 


The proposed rule change will 
establish a pilot program for an 
enhancement to OCC’s Clearing 
Management and Control System (“C/ 
MACS")? which will permit OCC’s 
clearing members to access their 
clearing reports directly from OCC’s 
databases; * amend OCC’s By-laws to 
clarify OCC’s responsibilities regarding 
clearing member reports; and make 
other conforming changes to OCC’s 
Rules to reflect the availability of the 
on-line service. OCC initially plans to 
offer this service to 21 members, 11 of 


® 17 CFR 200.30-3(a}(12) (1990). 

115 U.S.C. 78a(b) (1989). 

®* Securities Exchange Act Release No. 28433 
(September 14, 1990), 55 FR 38887. 

* C/MACS is the system through which OCC and 
its clearing members communicate data concerning 
option contracts and related obligations. Currently, 
OCC clearing members use C/MACS to 
communicate to OCC, among other things, exercise 
notices and position adjustments. In 1989, the 
Commission approved changes to OCC rules that 
require OCC clearing member to use C/MACS. See 
Securities Exchange Act Release No. 27130 (August 
11, 1989), 54 FR 34276 (August 18, 1989). 

* OCC will provide on-line access to over 95 
clearing reports including the Daily Margin Report 
and a report containing the Daily Position Statement 
and the Daily Margin Statement. . 


which will access the service through 
direct computer-to-computer linkage 
with OCC. The remaining members will 
have dial up access to the service 
through computer terminals located in 
the clearing members’ offices. 

The proposal will allow clearing 
members to access clearing reports 
directly from OCC through their existing 
C/MACS equipment. Clearing members 
will be able to search and analyze 
reports electronically. OCC will make 
available to electing clearing members, 
in electronic form, access to reports 
from the clearing member's most recent 
trade activity date, and reports from the 
clearing member's second most recent 
trade activity date throughout the 
business day.® Access to the on-line 
system will be restricted by the existing 
access security OCC uses to limit access 
to C/MACS. 

OCC will make the reports available 
through its on-line system at 
approximately 2 a.m. In the event of a 
temporary interruption in the system, 
OCC will notify clearing members, 
through C/MACS, that the system is 
temporarily unavailable. If OCC is 
unable to provide the reports through C/ 
MACS by 6 a.m., OCC will deliver the 
reports to members who have elected to 
use the electronic reporting service by 
other means including facsimile 
transmission or distribution in paper to 
the clearing member's locked box.® 

For clearing members who elect to 
rely on the on-line access, OCC will 
discontinue sending hard copy reports to 
that member, except to the extent the 
reports are necessary to perfect OCC’s 
issuer's liens.7 Under the proposed rule 
change, OCC will amend its By-laws 
and Rules to reflect that OCC’s 
obligation to provide reports to clearing 
members is fulfilled at the time OCC 
makes the reports available in OCC’s 
database for those member's who elect 
to discontinue receipt of hard copy 


5 OCC currently distributes hard copy reports to 
its clearing members. The hard copies are deposited 
in the clearing members’ locked boxes no later than 
9 a.m. each day. 

® Under OCC rules, delivery to the clearing 
member's locked box is deemed to be delivery to 
the clearing member. 

7 Requirements of commercial law mandate that 
for an issver’s lien to be valid, the right of the issuer 
to the lien must be noted on the securities 
certificate. If the securities are uncertificated, in 
order for the issuer’s lien to be valid, evidence 
thereof must be notated in the “initial transaction 
statement” sent to the purchaser or the registered 
owner or pledgee. Because not all states have 
adopted these commercial law provisions, OCC will 
continue to issue the “initial transaction statement” 
containing a notation of OCC’s lien. OCC also will 
perfect its lien by filing the lien at the appropriate 
state office in the debtor's principle place of 
business. See Uniform Commercial code, Art. VIII, 
section 8-103. 
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reports. In addition, OCC will maintain 
adequate audit trails that will verify 
when the reports were made available, 
who accessed the reports, and the time 
the reports were accessed to provide 
OCC with assurance that the reports 
were delivered in a timely manner. 
Moreover, OCC will continue to provide 
hard copy reports to clearing member 
who elect to continue to receive hard 
copy reports, regardless of whether the 
member participates in the on-line pilot. 

Finally, the proposal will add two new 
supplemental agreements for OCC 
services. The agreements will specify 
the contractual terms for use of the on- 
line capability. The first supplemental 
agreement provides guidelines for - 
accessing the on-line service. The 
respective rights and responsibilities of 
OCC and the clearing member whose 
reports will be obtained are specified in 
the agreement. The second supplemental 
agreement is an agreement between 
OCC and the managing clearing member 
that the managing clearing member may 
use the system under a facilities 
management agreement.® 

Pursuant to the first supplemental 
agreement, OCC will be liable to its 
clearing members for damages that 
result from OCC’s negligence. OCC 
represents that it will be subject to an 
ordinary negligence standard of care 
with respect to the functions provided 
by the on-line service.* OCC will not be 
liable for any failure of the managing 
clearing member to use alternate’ 
procedures in the event the on-line 
system is inaccessible. 


II. Discussion 


The Commission believes OCC’s 
proposed rule change is consistent with 
the Act. In particular, the proposal is 
consistent with section 17A(b)(3)(F) of 
the Act which, among other things, 
requires that a clearing agency be so 
organized and that its rules be designed 
to promote the prompt and accurate 
clearance and settlement of securities 
transactions for which it is responsible. 
The proposed on-line system should 
significantly speed up securities 


processing, reduce paper processing, 


and reduce the need for hard copy 
reports, thus reducing the delays in 
receiving data. _ 

Section 17A(b)(3)(F) of the Act 
requires that the rules of clearing 
agencies be so designed to assure the 


8 E-g., clearing member A (the managing clearing 
member) will access OCC’s on-line report inquiry 
system to obtain reports, notices and other items on 
behalf of clearing member B (the managed clearing 
member). 

® £.g., the standard of care with respect to the on- 
line service is ordinary negligence. 
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safeguarding of securities and funds 
which are-in the custody or control of 
the clearing agency or for which it is 
responsible. The Commission believes 
the proposal is consistent with this 
requirement for three reasons. First, 
OCC has taken appropriate precautions 
to preserve and perfect its lien over. long 
options. OCC will continue to print and 
deliver to members the reports 
necessary to perfect OCC’s issuer's lien 
over such securities. Second, OCC has 
designed security procedures to prevent 
unauthorized access to clearing member 
reports,!° Finally, OCC has developed 
audit trails and contingencies to protect 
against disruption to clearing members 
if reports are not accessible on a timely 
basis to OCC members. Thus, the 
Commission believes that OCC’s 
practice to continue to print and deliver 
to members reports necessary to perfect 
its issuer’s lien, and OCC’s system of 
access controls are adequately designed 
te assure the safeguarding of securities 
and funds in its custody or control or for 
which it is responsible. 

The Commission believes that OCC’s 
proposal is consistent with section 
17A{a}{1){C). Under this section, clearing 
agencies are encouraged to employ 
“new data processing and 
communications techniques” that 
“create the opportunity for more 
efficient, effective and safe procedures 
for clearance and settlement.” In this 
regard, OCC’s proposed rule change will 
employ electronic communication of 
current information regarding clearing 
member transactions. The Commission 
believes that OCC's proposal is well 
designed to facilitate the prompt and 
accurate clearance and settlement of 
securities transactions and encourages 
the use of automation techniques 
consistent with the Act. 


Ili. Conclusion 


For the reasons stated above, the 
Commission preliminarily finds that the 
proposed rule change is consistent with 
section 17A of the Act. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
pruposed rule change (SR-OCC-90-08) 
be, and hereby is, approved on a pilot 
basis until December 31, 1991. 


For the Commission, by.the Division of 
Market Regulation, pursuant to delegated 
authority. . 

Margaret H. McFarland, 

Deputy Secretary. 

{FR Doc. 91-2813 Filed 2-5-91; 8:45 am] 
BILLING CODE 6010-01-m , 


'° Securities Exchange Act Release No. 27130 
(August 11 2989), 54 FR 34276 {August 18, 1989). 


[Rel, No, 34-28834; File No. SR-PHLX 90- 
28] 


Self-Regulatory Organizations; 
Philadelphia Stock inc.; 
Order Partially 

Rule Change Relating to Changes or 
Corrections to Material Terms of a 
Cieared Trade’ 


January 29, 1991. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 788(b)(1), the Philadelphia 
Stock Exchange, Inc. (“PHLX" or 
“Exchange”) filed with the Securities 
and Exchange Commission 
(“Commission”) a proposed rule change 
which, among other things, would clarify 
an Exchange Options Floor Advice 
Procedure {“OFPA” or “Procedure”) 
relating to changes or corrections to 
material terms of a cleared options 
trade. The proposal was published for 
comment in the Federal Register.’ The 
Commission did not receive any 
comments relating to the proposal.” The 
Commission is approving that portion of 
the proposat as described below.* 

The proposal makes amendments to 
OFPA F-5: Changes or Corrections to 
Material Terms of a Cleared Trade. 
Upon execution of an options trade on 
the PHLX, each party to the trade {i.e., 
the clearing members) must submit to 
the Exchange certain information 
regarding the trade, including, among 
other things, trade participants, 
underlying security, number of 
contracts, series, class, and for whom 
the transaction was effected. The 
Exchange, in turn, distributes to the 
purchasing and selling members a trade 
report containing the trade information. 
The members are obligated to verify the 
information shown on the report and 
reconcile all uncompared or unmatched 
trades. OFPA F-5 permits PHLX 
members to change jointly any material 


1 Securities Exchange Act Release No. 28585 
(October 22, 1990) 55 FR 43428. 

® The PHLX filed with the Commission an 
a to — proposal on January 22, 1992. The 

ifies language in OFPA F-5 relating 
s the aan of a party to a transaction to make a 
change in the absence of the contra party. Because 
the amendment does not substantively change the 
proposed rule change, the Commission is not 
publishing the amendment for comment. See letter 
from Ricki Goodstein, Law Clerk, PHLX, to Joseph 
B. McDonald, Jr., Attorney, Commission, dated 
January 22, 1991. 

3 The proposal also contains changes relating to 
an OFPA regarding trading from off-floor by a 
registered options trader to ensure that the 
Procedure is consistent with proposed amendments 
to the Exchange's options priority and parity rule, 
Rule 1014, contained in File No. SR-PHLX-90-21. 
Since the proposed rule change SR-PHLX-90-21 has 
not been approved by the Commission, this Order 
does.not approve that portion of proposed rule - 
change SR-PHLX-90-28. 


term of cleared trades upon the 
submission of a correction sheet. The 
Exchange then forwards the compared 
trade information to: the Options 
Clearing Corporation for further 
processing and settlement. 

Currently, OFPA F-5. provides that 
trade correction submissions by 
members which change material terms 
of a transaction (such as security, price, 
volume, series, and class) must be 
signed by all parties to the transaction 
and by a representative of the specialist 
unit and/or assigned surveillance staff. 
The proposal makes three modifications 
to the Procedure. First, the proposal 
expands the list of material corrections 
to include a change from customer to 
firm participation. Second, the proposal 
requires that the correction sheet 
submission must be signed by a 
representative of the specialist unit and 
not, in addition to, or in the alternative 
by, an assigned surveillance staff 
person. Finally, the proposal provides 
that if one of the parties to the 
transaction is not present at the time the 
trade is being resolved, the other party 
may change or correct the trade 
unilaterally, provided that a surveillance 
staff signature is obtained to 
acknowledge the missing party's 
absence. Such a signature, however, 
does not relieve any party to the trade of 
liability in connection with the change. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular section 6.* 
Specifically, as discussed below, the 
Commission finds that the proposed rule 
change is consistent with section 6(b)(5) | 
of the Act because it will promote the 
mechanism of a free and open market, 
protect investors and promote the public 
interest, and foster cooperation and 
coordination with persons engaged in 
clearing and settling transactions in 
securities. 

The proposal will enhance the ability 
of the Exchange to surveil its members. 
By requiring both parties to a 
transaction and a representative of the 
specialist's unit to sign a change in 
participation from customer to firm, the 
Exchange can better trace an 
inappropriate change in priority. 
Moreover, the proposal will make the 
trade comparison process more efficient 
by allowing a party to correct an 
obvious error on the trade date instead 
of waiting until the next morning. The 
provision for inappropriate unilateral 
changes minimizes any concern 


* 15 U.S.C. 78f (1982). 





regarding erroneous changes because 
the Exchange surveillance staff will be 
monitoring the changes and the contra 
party can later contest the change 
informally with the other side or 
formally through the Exchange. Finally, 
the surveillance staff's acknowledgment 
of a party’s absence to a change will not 
prevent the changing party from being 
responsible for the change. The effect of 
the proposal is to make clearing 
members accountable for their actions 
when making unilateral changes or 
corrections to trade information during 
the comparison process. 

It is therefore ordered, pursuant to 
section 19(b}(2) of the Act,® that the 
proposed rule change (SR-PHLX-90-28) 
is approved with respect to the portion 
regarding OFPA F-5. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.® 
Margaret H. McFarland, 

Deputy Secretary. 
[FR Doc. 91-2814 Filed 2-5-91; 8:45 am] 
BILLING CODE 8010-01-M 


DEPARTMENT OF STATE 


Office of the Secretary 
[Public Notice 1333] 


Certification Under Section 726(b) of 
the international Security and 
Development Act of 1981; Chile 


Pursuant to section 726(b) of the 
International Security and Development 
Act of 1981 (“the Act”) and section 1- 
201(a)(20) of Executive Order 12163, as 
amended, “I hereby certify that: (A) The 
Government of Chile has made 
significant progress in complying with 
internationally recognized principles of 
human rights; (B) the provision of the 
assistance, articles and services 
described in provisions (1}-(4) of section 
726(b) of the Act to Chile is in the 
national interest of the United States; 
and (C) the Government of Chile is not 
aiding or abetting international 
terrorism and has taken appropriate 
steps to cooperate to bring to justice by 
all legal means available in the United 
States or Chile those indicted by a 
United States grand jury in connection 
with the murders of Orlando Letelier 
and Ronni Moffitt. 

Dated: September 30, 1990. 

James A. Baker III, 

Secretary of State. 

[FR Doc. 91-2715 Filed 2-5-91; 8:45 am] 
BILLING CODE 4710-08- 


§ 15 U.S.C, 78s(b) (1982). 
® 17 CFR 200.30-3{a}{12) (1989). 


[Public Notice 1334] 


United States Organization for the 
international Telegraph and Telephone 
Consultative Committee (CCITT); 
Study Group D Meeting 


The Department of State announces 
that Study Group D of the US. 
Organization for the International 
Telegraph and Telephone Consultative 
Committee (CCITT) will meet on March 
5, 1991 in room 1107 and on April 16, ~ 
1991 in room 1105 from 10 a.m. to 5 p.m., 
Department of State, 2201 C Street, NW., 
Washington, DC 20520. 

The purpose of the meetings will be to 
prepare US contributions for the meeting 
of Study Group VIII, March 18-27, 1991, 
and consider contributions for Study 
Group XVII, April 29, 1991. Nominations 
for delegations to Study Group XVII, 
and report on the work of the MHS MD 
Group will be considered. Any other 
business within the scope of Study 
Group D may also be raised and 
considered. 

Members of the general public may 
attend the meetings and join in the 
discussions, subject to the instructions 
of the Chairman. Admittance of public 
members will be limited to the seating 
available. In that regard, entrance to the 
Department of State building is 
controlled and entry will be facilitated if 
arrangements are made in advance of 
the meeting. Prior to the meeting, 
persons who plan to attend should so 
advise the Office of Gary Fereno, 
Department of State, 202-647-2592 (fax 
202-647-7407). The above includes 
government and non-government 
attendees. Notification should include 
Date of Birth and Social Security 
Number. All attendees must use the C 
Street entrance. 


Dated: January 24, 1991. 
Earl S. Barhbely, 
Director, Telecommunications and 
Information Standards, Chairman, U.S. 
CCITT National Committee. 
[FR Doc. 91-2716 Filed 2-5-91; 8:45 am] 
BILLING CODE 4710-07-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


investment Policy Advisory 
Committee, Services Policy Advisory 
Committee; Meetings and 
Determination of Closing of Meetings 


The meeting of the Investment Policy 
Advisory Committee (INPAC) to be held 
Thursday, February 7, 1991 in 
Washington, DC, from 10 a.m. to 12 p.m. 
and the Services Policy Advisory 
Committee (SPAC) to be held Thursday, 
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February 28, 1991 in Washington, DC, 
from 2 p.m. to 5 p.m., will include the 
development, review and discussion of 
current issues which influence the trade 
policy of the United States. Pursuant to 
section 2155(f)(2) of title 19 of the United 
States Code, I have determined that 
these meetings will be concerned with 
matters the disclosures of which would 
seriously compromise the Government's 
negotiating objectives or bargaining 
positions. 

Additional information can be 
obtained by contacting Mollie Van 
Heuven, Director, Office of Private 
Sector Liaison, Office of the United 
States Trade Representative, Executive 
Office of the President, Washington, DC 
20506. 

Carla A. Hills, 

United States Trade Representative. 
[FR Doc. 91-2753 Filed 2-5-91; 8:45 am] 
BILLING CODE 3$190-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


index of Administrator’s Decisions and 
Orders in Civil Penalty Actions; 
Publication 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of publication. 


SUMMARY: This notice constitutes the 
required quarterly publication of an 
index of the Administrator’s decisions 
and orders in civil penalty cases, The 
FAA is publishing an index by order 
number, a subject-matter index, and 
case digests that contain identifying 
information about the final decisions 
and orders issued by the Administrator. 
These indexes and digests will increase 
the public’s awareness of the 
Administrator’s decisions and orders 
and will assist litigants and 
practitioners in their research and 
review of decisions and orders that may 
have precedential value in a particular 
civil penalty action. Publication of the 
index by order number ensures that the 
agency is in compliance with statutory 
indexing requirements. 

FOR FURTHER INFORMATION CONTACT: 
James S. Dillman, Assistant Chief 
Counsel for Litigation (AGC-400), 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591: telephone (202) 
267-3661. 

SUPPLEMENTARY INFORMATION: The 
Administrative Procedure Act requires 
Federal agencies to maintain and make 
available for public inspection and 
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copying current indexes that contain 
identifying information as to those 
materials required to be made available 
or published. 5 U.S.C. 552(a)(2). In a 
notice issued on July 11, 1990, and 
published in the Federal Register (55 FR 
29148; July 17, 1990), the FAA announced 
the public availability of several indexes 
and summaries that provide identifying 
information about the final decisions 

- and orders issued by the Administrator 
pursuant to the FAA’s civil penalty 
assessment authority and the rules of 
practice governing hearings and appeals 
of civil penalty actions. 14 CFR part 13, 
subpart G. The FAA maintains an index 
of the Administrator's decisions and 
orders in civil penalty actions organized 
by order number and containing 
identifying information about each 
decision or order. The FAA also 
maintains a subject-matter index, and 
digests organized by order number of 
the Administrator's final decisions and 
orders in civil penalty cases. In a notice 
issued on October 26, 1990, the FAA 
published the indexes and digests herein 
described for all decisions and orders 


Order No. (service date) 


90-31 (10/4/90) 
90-32 (10/4/90)..... 
90-33 (10/11/90)... 
90-34 (10/16/90) 
90-35 (10/16/90) 
90-36 (10/23/90)... 
90-37 (11/7/90) 

- 90-38 (11/7/90)..... 
90-39 (11/7/90) 
90-40 (11/14/90) 
90-41 (11/14/90)........ 
90-42 (11/27/90)....... 
90-43 (12/24/90) 


The subject-matter index arranges 
final decisions and orders (identified by 
name and order number) by subject- 
matter. Many decisions are listed under 
more than one subject heading or 
subheading. The subject-matter index is 
cumulative and is current as of 
December 31, 1990. The FAA will update 


«| David D. Adams, CP89AL0364........ 
~| Patricia D. Adams, CP89NM0383.. 


issued by the Administrator through 
September 30, 1990. 55 FR 45984; 
October 31, 1990. The FAA announced 
in that notice that it would publish 
supplements to these indexes and 
digests on a quarterly basis. (Only the 
subject-matter index will be published 
cumulatively. Both the order number 
index and the digests will be non- 
cumulative. 


As noted at the beginning of each of 
these documents, these indexes and 
digests do not constitute legal authority, 
and should not be cited or relied upon 
as such. The indexes and digests are not 
intended to serve as a substitute for 
proper legal research. Parties, attorneys, 
and other interested persons should 
always consult the full text of the 
Administrator's decisions before citing 
them in any context. The 
Administrator's final decisions and 
orders, indexes, and digests are 
available for public inspection and 
copying at all FAA legal offices. (The 
addresses of the FAA legal offices are 
listed at the end of this notice.) 


Name and docket No. 


Skywest Airlines, CP89NM0356 
Northwest Airlines, CP89AL0291 


John J. Carroll, CP89NE0285 
Barbara J. Waddell, CP89S00321 


and republish this index in full on a 
quarterly basis (e.g., in January, April, 
July, and October of each year). ~ 


Subject Matter Index 


(Current as of December 31, 1990) 


This index does not constitute legal 
authority, and should not be cited or 


Administrative Law Judges—Power and Authority: 


Credibility findings 
Discovery 
Vacating initial decision. 
Granting extensions of time........ 
Sanction 
Aircraft Maintenance 
Air Operations Area {AOA): 
Air Carrier: 
Responsibilities 
Airport Operator: 
Responsibilities 
Definition of 


90-21 Carroll. 


4887 


The index arranged by order number 
lists the service date, the name and 
docket number of the case, and the 
regulations that were discussed in each 
of the Administrator's final decisions 
and orders. That index, which appears 
below lists all final decisions and orders 
issued by the Administrator from 
October 1, 1990 through December 31, 
1990. The FAA will publish 
noncumulative supplements to this list 
on a quarterly basis (e.g., in January, 
April, July, and October of each year). 


Civil Penalty Actions—Decisions Issued 
by Administrator 


Index by Order Number 


(Current as of December 31, 1990) 


This index does not constitute legal 
authority, and should not be cited or 
relied upon as.such. This index is not 
intended to serve as a substitute for 
proper legal research. Parties, attorneys, 
and other interested persons should 
always consult the full text of the 
Administrator's decisions before citing 
them in any context. 


Regulations discussed (14 CFR) 


13.234(f). 
13.234(f). 


4 107.21(a)(1). 
“| 13.233(a)(2). 


13.16(a)(1)-(4); 108.13(a); Part 191. 
13.16(1); 13.203; 13.234. 
13.218(f)(5); 13.211 (e); 13.233(a),(c),(d); 107.21(a). 


13.224; 107.21{a)(1). 


relied upon as such. This index is not 
intended to serve as a substitute for 
proper legal research. Parties, attorneys, 
and other interested persons should 
always consult the full text of the 
Administrator's decisions before citing 
them in any context. 


89-0006 American Airlines, ~ 


90-20 Degenharat. 
90-27 Gabbert. 


90-37 Northwest Airlines. 
90-0011 Thunderbird Accessories. 


90-19 Continental Airlines. 


90-19 Continental Airlines. 
90-19 Continental Airlines. 
Exclusive ATOOS...cssccosrscsscssscorsnsessoseernsssesceseernnnsssserennnnneceseennnnnseeee a ae 90-19 Continental Airlines. 
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econsoenvvonenecsenvesssnessenessensesssneserseee 90-0012 Continental Airlines, 
ssceseiseabondsosssanisiteshicdeiapeesione 00-88 Gabbert, 
Appeals (See also Timeliness; Mailing Rule}: 
Briefs ‘WRURUARRRRORERRRONNARROANORRUROREOARUARDRRUANNANRROGRANRANORARRRRRARURORRRRRRRCONURORARDRORORRRRORORORDRRRORORONN NORD 83-0004 Metz, 
“Good Cause” for Late-Filed Brief or Notice of ee 90-0003 Metz; 90-27 Gabbert; 90-39 Hart. 
Perfecting an Appeal: 
Extension ol Time for POOORS OOOO TOO OREE LEDERER ETE EDETERES EEE EDEOE TOR EDOSLE>OSE DOC O SORE ESE OCONEE 99-0008 Thunderbird Accessories. 
89-0001 Gressani; 89-0007 Zenkner; 90-0011 Thunderbird Accessories; 
90-35 P. Adams; 90-39 Hart. 
I isiiib tn ntetnthnsntendeninniasskigaticieiiees 89-0004 Metz; 90-27 Gabbert. 
Timeliness of Notice of Appeal 90-0003 Metz; 90-39 Hart. 
Withdrawal of RORORREREOEE ERNE EEE RORERREEEREEREREREERELRRRRQERRRRRORORURARENORCQRAQRRAQRRRRORRRCORERQQQRRGQQRCRURR 89-0002 Lincoln-Walker; 89-0003 Sittka; 90-0004 Nordrum; 90-0005 
Sussman; 90-0006 Dabaghian; 90-0007 Steele; 90-0008 Jenkins; 90- 
000s Van Zandt; 90-0013 O'Dell; 90-0014 Miller; 90— 


Puleo; 9-29 Sealander, 9-30 Steidinger, 9-34 BD. Adams; 90-40 & 9 


41, Westair Commuter Airlines. 
ATARI" ...cocesssvecssosorjsocccsznsneesebionnbenovessesoceonsenionenennseeses evsocssensescosesceoeseeeseoseceosesoeee -- 89-0005 Schultz. 


Adversary Adjndicavion ...csoecccsscsssssccee asia acieaaactidbietcmbsistaa valiant . 90-0017 Wilson. 
Attorney Fees (See EAJA) 


Civil Penalty Amount (See Sanction) 


Complaint: 
Complainant Bound By 


Failure ta File Timely Answet ta ‘WRUNDUNNURURRORRURRRRRRRURRRARRRRRRRORROOR ROR RRRRRRRRRRRARRRtnNteS 80-0003 Metz, 90-0015 Playter, 
Compliance & Enforcement Program (FAA Order No. 2150.3A) 89-0005 Schultz; 88-0006 American Airlines. 

Sanction Guidance Table . 89-0005 Schultz; 90-23: Broyles; 90-33 Cato; 90-37 Northwest Airlines. 
Concealment: 

Of Weapons 


Consolidation of Cases... sfedisnsaneeleisettonsiaasaissiekbiasaiaiocdiimadcabamasseaas eae Continental Airlines; 90-18 Continental Airlines; 90-19 Conti- 


nenta) Airlines. 


Credibility of Witnesses: 
Deference to ALJ 90-21 Carroll. 


Deliberative Process Privilege..isssssssnsosssssssnssnsssenssssensssensssesseesee SOUS Arerican Airlines; 90-0012 Continental Airlines; 9018 Conti: 
nental Airlines; 90-19 Continental Airlines. 
DUNN caculbis dics ciicacidercatkcscsconesineapiataonetibebabaninlabendcuepenhdovocaiibbababieiadae eaecalinn seesseerereree OS-OO00S Schultz. 
Discovery: 
Deliberative Process: 


PLiVile ge. soossssssoorscossvovoossenvveoesensuevcorersneoneesesenccenensseccensesecccensneccccesseecconsnsneose 89-0006 American Airlines; 90-12 Continental Airlines; 90-18 Conti- 


nenta) Airlines; 90-19 Continental Airlines. 
Failure to Produce.............sssssssessncenssssecessesessececcnssnsseseesssnsensesseetsereseseeesnseerserees GO-18 Continental Airlines; 96-19 Continental Airlines. 
Due Process: 


IN No icctsin ibn tpeiticceininatscuitscpesitieatasocsceiocbsinstatitoccieiieasiccsnisstniecnanel 89-0006 American Airlines; 90-0012 Continental Airlines; 90-37 North- 
west Airlines. 


Wootfoore fimadlieng 0 Wi berth aasassacssassccsesessanseinsocunnceensoennososnevennsesnnotens 90-27 Gabbert. 


Equal Access to Justice Act [EAJA) 90-0017 Wilson. 
Extension of Time: 


89-0006 American Airlines. 


uenneunennnnnnnaneennnnnnnnnnnnnnennnnnnnnonnnonncancnnnee 89-0008 Thunderbird Accessories, 


.« 89-0008 Thunderbird Accessories. 
90-27 Gabbert. 


Firearms (See Weapons) 
First-time Offenders... 
Guns (See Weapons) 
Hazardous Materials Transportation Act... eee w. 90-87 Northwest Airlines. 
Interlocutory Appeal .. 89-0006 American Airlines. 


Internal Agency Procedures Se a 89-0006 American Airlines; 90-0012 Continental Airlines. 
Jurisdiction: 


Of ALJ after initial decision ...........c.c..ceccssscscrsssssseeseesereneeees eecsccersosososesatecoeseess 90-23 Broyles; 90-33 Cato. 
me a Limit for Civil Penalty ... 4 . 90-0012 Continental Airlines. 
90-0011 Thunderbird Accessories. 


Of Weapon Concealment .ccesssussssnsnssusssseussnussnsussususnenene 89-0005 Schultz: 90-20 Degenhardt. hind 
Laches (See Unreasonable ne 


Mailing Rule ....ssssvsssesssosssssssssssssseesessessssssvosoosssenssssssscsessnsassnevecossesssssvessesseessesssneenees 89-0007 Zenkner; 90-0003 Metz; 90-0011 Thunderbird Accessories; 90- 
39 Hart. 
Maintenance (See Aircraft Maintenance): 


Maintenance Manual bnaeamnsbasans «- 90-0011 Thunderbird Accessories. 

National Aviation Safety Inspection Program {I (NASIP) 90-0016 Rocky Mountain. 

National Transportation Safety Board: 
Lack of Jurisdiction 90-0011 Thunderbird Accessories; 90-0017 Wilson. 
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ee 


Notice of Proposed Civil Penalty: 
Withdrawal of 


Order Assessing Civil nae 
Withdrawal of 89-0004 Metz; 90-0016 Rocky Mountain; 90-22 USAir. 

Penalty (See Sanction): 

Proof & Evidence: 
Burden of Proof..............-. 
Circumstantial Evidence ... 


Preponderance of Evidence 


90-0017 Wilson. 


. 90-26 & 90-43 Waddell. 
.. 90-0012 Continental Airlines; 90-19 Continental Airlines, 


90-0011 Thunderbird Accessories; 90-0012 Continental Airlines. 
Pro Se Parties: 


Special Considerations ........sessvs sesernsseraneensetenierrnnersnriornrorsereemeersrneennsns SO-OOLL Thunderbird Accessories; 90-0003 Metz. 
Prosecutorial Discretion 89-0006 American Airlines; 90-23 Broyles; 90-38 Continental Airlines. 
Reconsideration: 


Denied by AL] cece andi inant alnadadase sadaceciuadioml as teats 83-0004 Metz; 90-0003 Metz. 
Stay of Order Pending.......: 90-31 Carroll; 90-32 Continental Airlines. 
89-0008 American Airlines; 90-0016 Rocky Mountain; 90-24 Bayer. 
SE I saint ceehinicnshicenscionsichinnstsitiainsiinsc sinh cidibsladttiblipcseia ta 90-0011 Thunderbird Accessories. 


Rules of Practice {14 CFR part 13, subpart G): - 
Applicability of 90-0012 Continental Airlines; 90-16 Continental Airlines; 90-19 Conti- 
nental Airlines. 


90-0012 Continental Airlines; 90-21 Carrroll; 90-16 Continental. Air- 


lines; 90-19 Continental Airlines; 90-37 Northwest Airlines. 
Effect of Changes in 


90-21 Carroll; 90-22 USAir; 90-38 Continental Airlines Sanction. 
Ability to Pay 89-0005 Schultz; 90-0010 Webb: 
Agency policy: 


Challenges to 


90-37 Northwest Airlines. 
Statements of (e.g., FAA Order 2150.3A, Sanction Guidance 90-19 Continental Airlines; 90-23 Broyles; 90-33 Cato; 90-37 North- 
Table, memoranda pertaining to}. west Airlines. 


Factors to consider 89-0005 Schultz; 90-23 Broyles; 90-37 Northwest Airlines. 
Smt T iain COGN oss inccceccnScsscncaicbessebcinecavtsstbiasinccssssbsbssinsinns iRiscedbicthaeaseds 89-0005 Schultz. 


- 89-0005 Schultz; 90-0011 Thunderbird Accessories. 


» 90-18 Continental Airlines; 90-19 Continental Airlines. 


... 90-19 Continental Airlines; 90-37 Northwest Airlines. 
; 90-23 Broyles; 90-33 Cato. 


Tést object detection 
Unauthorized access 
Weapons violations 
Screening of Persons: 
Entering Sterile Areas 90-24 Bayer. 


Separation of Functions + 90-21 Carroll; 90-12: Continental Airlines; 90-18 Continental Airlines, 
90-19 Continental Airlines: 90-88 Continental Airlines. 


Service (See also Mailing Rule): : 
Rina eRaedas ssavseasessseessvene DOr aa USA, 


Of NPCP 


Standard Security Program (SSP): 


Compliance with 90-0012 Continental Airlines; 90-16 Continental. Airlines, 90-19 Conti- 


nental Airlines, 
90-31 Carroll; 90-32 Continental Airlines. 
.. 89-0005 Schultz; 90-27 Gabbert. 
aseintbannbiudsiiss see 90-0012 Continental Airlines; 90-18 Continental Airlines; 90-19 Conti- 
nental Airlines. 
cna i PANNE Sacco vv saninsp scan ies satncinaspnsvieSliasciaicncmanbasdebababeatcaasalasit + 90-18 Continental Airlines; 90-19 Continental Airlines. 


- A eleiahlbiaiigs i encensiniciiaihambhinint ik scaicnascaissbeehteiajtiiee 90-18 Continental Airlines; 90-19 Continental Airlines. 
Timeliness (See also: Mailing rule; Appeals): 


Of response tO NPCP ccsseccsssscssssesccssseseesnveeese isididinibessintnde sssssvsssrereennees SOB USAir. 
Of answer to complaint 90-0003 Metz; 90-0015 Playter. 


Unauthorized Access: 
oncconeoscosoonqnooooosonsoooosooces 90-0012 Continental Airlines: 90-19 Continental Airlines. 


Pe cteitbelitittibenincinstareinnsistninens 
.. 90-37 Northwest Airlines. 


Staying Effectiveness of Orders... 
Strict Liability 


“Test Object” Detection OOOOOROOO NOOO NOR Oenereronneereneneeonroneoonorones 


To Air Giseitinn hath. Bic sires eels sete et yacapceiias aac tage aceasta seals 
Unreasonable Delay: 


tice resinissichenabinschetacseipiblibeincadiaiteiesahidiid .. 90-21 Carroll. 
Weapons Violations 89-0005 Schultz; 90-0010 Webb; 90-20 Degenhardt; 90-23 Broyles; 90— 


33 Cato; 90-26 Waddell; 90-43 Waddell. 
“Deadly or Dangerous” 90-26 & 90-43 Waddell. 
Intent to commit violation 89-0005 Schultz; 90-20 Degenhardt; 90-23 Broyles; 90-26 Waddell. 
Sanction (See “Sanction”) . 


Concealment of weapons (See “Concealment’’) 
Regulations (Title 14 CFR, unless otherwise noted): 


Sosscibibei susssseseensnsanssensoresinnssensossonessssonésesssnsscossesnasseseseseenssscssessessnssseeserces 90-0018 Rocky Mountain; 90-22 USAir; 90-37 Northwest; 90-38 Con- 
3 ; tinential. 
90-0012 Continental Airlines. 
... ‘90-0006 American Airlines. 
.. ‘(90-0012 Continental Airlines; 90-21 Carroll; 90-38 Continental. 
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is ck onkstennatunanee deg ils Sacalasedbeagapechaaasositonssssinesaiielatascedidictecansioubtots 90-0003 Metz; 90-0015 Playter. 
TRIED ccssesatuncntnsapiincersinnsscbasnnense inaseni 


a se siaaaantasacheaeteata cased athe akatnsnbd aby lndieetcsatilrcboasnochapbn dahnsalsesbvtdaccebcontghieants 89-0006 American Airlines; 89-0007 Zenkner; 90-0003 Metz; 90-0011 
Thunderbird Accessories; 90-39 Hart. 
ee eieitatasiat ih a ticiteatioscsiccesnicins cctenecasntcadinssestacaincttatiietnintbceec i piscthip Bissassnteploenaees 90-0011 Thunderbird Accessories. 


Pee 


13.213. ...ccccvssveseseereeenes 


i ia ticrnicapsniiscnssicnniichtiepinccdine lelbinchtaetoie Rosse Rcombossteliadenes hacia asecbeceioeees 89-0006 American Airlines; 90-0011 Thunderbird Accessories; 90-39 
Hart. 
WDD icttcietees 89-0006 American Airlines. 


.. 89-0006 American Airlines; 90-20 Carroll. 


90-26 Waddell. 


90-21 Carroll. 


.. 89-0005 Schultz; 90-20 Degenhardt. 
89-0001 Gressani; 89-0004 Metz; 89-0005 Schultz; 89-0007 Zenkner; 
89-0008 Thunderbird Accessories; 90-0003 Metz; 90-0011 Thunder- 
bird Accessories; 90-19 Continental Airlines; 90-20 Degenhardt; 90- 
25, 90-27 Gabbert; 90-35 P. Adams; 90-19 Continental Airlines; 90- 
39 Hart. 
BOR ceisccccssiesnes sec ccek ideo ep cabhakaiga ssovsssverseverereseeeenes 90-31 Carroll; 90-32 Continental Airlines; 90-19 Continental Airlines; 
90-38 Continental. 
Pe iaei ticssechcasictscsctalassacsesencnnientuanaibaiexciectases eeicbiginlidntimcetehainieticdiccieiillhs 90-0011 Thunderbird Accessories; 90-0012 Continental Airlines; 90- 
0015 Playter; 90-0017 Wilson. 
Ee bisasacatelensilio’d iseincssescalessicnsicen pisbshesslotesiae Le ee 
i sian 90-0011 Thunderbird Accessories. 


— 90-25, 90-27 Gabbert. 
91, 9 (91. 13 as of 8/18/90) a .» 90-0015 Playter. 


91.79 (91.119 as of 8/18/90) sisi ... 90-0015 Playter. 


... 90-20 Degenhardt; 90-19 Continental Airlines. 
.. 90-0012 Continental Airlines; 90-19 Continental Airlines. 
.. 90-24 Bayer. 
.. 89-0005 Schultz; 90-0010 Webb; 90-22 Degenhardt; 90-23 Broyles; 90- 
26 & 90-43 Waddell; 90-33 Cato; 90-39 Hart. 
«++ 90-0012 Continental Airlines; 96-18 Continental Airlines; 90-19 Conti- 
nental Airlines. 
90-18 Continental Airlines; 90-19 Continental. 
90-23 Broyles; 90-26 Waddell. 
90-0012 Continental Airlines; 90-37 Northwest; 90-19 Continental 
Airlines. 
90-18 Continental Airlines. 
90-0012 Continental Airlines. 


90-0011 Thunderbird Accessories. 
90-0011 Thunderbird Accessories. 
Ia sotncidoub Unc sedhasilsstsedcasthies shin enbsagionpoissatsboostbipostonsssienibiesechasa sahgsoutetbaoteiachepstrebedesseee 90-0012 Continental Airlines; 90-37 Northwest Airlines; 90-19 Conti- 
nental Airlines. 
90-22 USAir. 


90-0012 Continental Airlines; 90-18 Continental Airlines; 90-19 Conti- 
nental Airlines. 
Da assascalpeiskacdsoscsee sssenesiislonaeilputdaissosssbnstasioteomiteoast eiaiiitistiaaapuseeinndaiaiiba vaniaaae 90-21 Carroll; 90-18 Continental Airlines. 
ies svessssseeseee 9O-21 Carroll. 
nae ecvesenssensssescsnessasesneesssesssecssseesessseersereeees 90-20 Degenhardt; 90-21 Carroll; 90-37 Northwest Airlines. 


inline ES aire i seacsnsvacdhakatibsons sasenccetsbeesinbehsonnipeeniticnes C0901. CARTON. 
Airlines; 90-19 Continental Airlines 


49 U.S.C. App.: 
Ni crstaihsachscnnceneicagssaieetbastatilaatisdioasescsbespedibeandicchtcsbivsbiocsnsstactenseckite inainicedintediitika 90-18 Continental Airlines; Continental Airlines. 
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197 1a -senssceseencenescneesenserenneestnesensesesnacenseeessneessteeasieesanesscroessenessenssesseseseeveessessreeresseees 89-0005 Schultz; 90-0010 Webb; 90-20 Degenhardt; 90-12 Continental 
Airlines; 90-18 Continental Airlines; 90-23 Broyles; 90-26 & 90-43 
Waddell; 90-33 Cato; 90-37 Northwest Airlines; 90-39 Hart; 90-19 


BABB as .cicecssceneccncviistsecinessonsssdecssodacseesesccsdicesensbebecaseesss 


The digests of the Administrator's 
final decisions and orders are arranged 
by order number, and briefly summarize 
key points of the decision. The following 
compilation of digests includes all final 
decisions and orders issued by the 
Administrator from October 1, 1990 
through December 31, 1990. The FAA 
will publish noncumulative supplements 
to this compilation on a quarterly basis 
(e.g. January, April, July, and October of 
each year). 


Civil Penalty Case Decisions 
Digests 
(Current as of December 31, 1990) 

These digests do not constitute legal 
authority, and should not be cited or 
relied upon as such. These digests are 
not intended to serve as a substitute for 
proper legal research. Parties, attorneys, 
and other interested persons should: 
always consult the full text of the 
Administrator's decisions before citing 


them in any context. 
In the Matter of: Barbara J. Waddell 


[Order No. 90-26 (10/11/90)] 


Respondent submitted her carry-on 
bag for x-ray screening; the bag 
contained an unloaded revolver. 
Respondent introduced evidence at the 
hearing that the gun was inoperative, 
and Complainant did not refute that 
evidence. Respondent appealed from the 
oral initial decision of the AL] in which 
the AL] found that Respondent violated 
49 U.S.C. App. 1471{d) and 14 CFR 
107.21(a) and sustained the $1000 civil 
penalty sought in the complaint. 

Respondent argued on appeal that the 
AL] was in error when he found that an 
inoperative gun, which Respondent 
forgot was in her bag and which had no 
intention of using, was a “deadly or 
dangerous weapon.” 


Deadly or Dangerous Weapon 


The Administrator holds that the term 
“deadly or dangerous weapon” must be 
construed to include those weapons 
which could appear capable of inflicting 
grave physical injuries. In cases such as 
this one, it is simply fortuitous that the 
gun actually is inoperative. Unless a gun 
is obviously incapable of inflicting 
physical harm, even such an inoperative 
gun could be used to attempt to hijack 
an aircraft. 


Continental Airlines. 


90-20 Degenhardt; 90-12 Continental Airlines; 90-18 Continental Air- 
lines; 90-19 Continental Airlines. 


woseeeecoeseceecsbsescocsecososeceeecoosoes .. 90-21 Carroll. 


Intent To Carry or Use a Weapon 


‘The Administrator holds that intent to 
bring a gun on board an aircraft and 
intent to use a gun in a menacing 
fashion are not elements of a violation 
of 49 U.S.C. App. 1471{d) and 14 CFR 
107.21. 


Presumption That a Gun Is a Deadly or 
Dangerous Weapon 


Guns are presumptively deadly or 
dangerous weapons under 49 U.S.C. 
App. 1471(d) and those sections of the 
FAR in which that term is used. 
Ordinarily, Complainant could sustain 
its burden of proof simply by 
introducing evidence that the gun was 
found. Once a respondent rebuts the 
presumption that the gun is actually 
capable of firing, then it becomes 
necessary for Complainant to prove that 
the gun either is capable of firing or that 
it at least appears to be operative. 

The Administrator holds that 
Complainant was obligated either to 
refute Respondent's evidence that the 
gun was inoperative or to demonstrate 
that the gun at least appeared menacing 
enough to be considered deadly or 
dangerous. Complainant neither 
contested Respondent's position that it 
was an inoperative weapon nor 
introduced any evidence that it could 
appear capable of firing to a reasonable 
person. The Administrator holds that 
Complainant failed to sustain its burden 
of proof and reverses the ALJ's oral 
initial decision. 

In the Matter of: Lucious Laken Gabbert. 
Order No. 90-27 (10/11/90) 

The ALJ found Respondent violated 14 
CFR 43.15(a) by performing an annual 
inspection and returning the aircraft to 
service as airworthy when severe 
corrosion existed on vertical structural 
member and attached “U” channel, 
rendering the aircraft unairworthy. On 
appeal, Respondent argued that the 
corroded area was covered with fresh 
paint and he was, therefore, unable to 
detect the rust and deterioration 
beneath. Respondent's appeal is denied. 


Timeliness of Appeal Brief 
Although the record contains no 
written request or grant of an extension 


of time for the filing of Respondent's 
brief, Respondent's attorney explains 


that he obtained an extention from the 
ALJ's office. However, extensions of 
time for filing briefs and other 
documents on appeal to the 
Administrator in his capacity as FAA 
decisionmaker cannot be granted by 
ALJs. Such extensions can only be 
granted by the Administrator or his 
delegate because once an ALJ renders 
an initial decision he is without 
jurisdiction over the case. Citing, FAA 
Order No. 90-20. Respondent's late-filed 
brief is accepted in this case due to his 
counsel's apparent confusion as to the 
appropriate procedures for obtaining an 
extension. In the future, the 
Administrator will be less forgiving of 
failures to follow proper procedures in 
obtaining extensions. 


Violation of 14 CFR 43.15{a) 


The testimony of Complainant's 
expert witness that paint could not have 
concealed the severe corrosion which 
existed on the subject component 
rebutted Respondent's expert's 
testimony that the corrosion would not 
have shown through the paint. By 
finding that “a thorough inspection 
would have revealed the rust and 
corrosion,” the ALJ implicitly found 
Complainant's expert's opinion to be 
more persuasive than Respondent's. 


Alleged Stigmatizing Effect of Finding of 
Violation 


Respondent complains this decision 
will constitute a “blight on his record.” 
However, the same could be said of 
every enforcement case which results in 
an adverse finding against a respondent. 
It is for this reason that all respondents 
are entitled to and receive due process, 
in the form of notice and an opportunity 
for a hearing on the merits of the 
allegations, before findings of violation 
become final. 

In the Matter of: Frank Puleo, Jr. 


Order No. 90-28 (9/25/90) 
Withdrawal of Appeal 


Complainant withdrew its nutice of 
appeal of the oral initial decision. 
Complainant's appeal is dismissed. 


In the Matter of: John C. Sealander. 





Order No. 90-29 (9/25/90) 
Withdrawal of Appeal 


Complainant withdrew its notice of 
appeal of the oral initial decision. 
Complainant's appeal is dismissed. 


In the Matter of: John A. Steidinger. 
Order No. 90-30 (9/27/90) 


Withdrawal of Appeal 


Complainant withdrew its notice of 
appeal of the oral initial decision. 
Complainant's appeal is dismissed. 


In the Matter of: John J. Carroll. 
Order No. 90-31 (10/4/90) 


Stay of Order Pending Reconsideration 


The effectiveness of FAA Order No. 
90-21 is stayed pending disposition of 
Respondent's petition for 
reconsideration in which it is asserted 
that changes in the Rules of Practice 
would have affected the result in this 
case. 


In the Matter of: Continenta! Airlines. 
Order No. 90-32 (10/: 4/ 90) 


Stay of Order Pending Reconsideration 


The effectiveness of FAA Order No. 
90-18 is stayed pending disposition of 
Respondent's petition for 
reconsideration in which it is asserted 
that changes in the Rules of Practice 
would have attected the result in this 
case. 

In the Matter of: Eddie L. Cato. 

Order No. 90-33 (10/11/90) 

The AL] held that Respondent 
violated 49 U.S.C. App. 1471(d) and 14 
CFR 107.21(a)(1) when he presented a 
carry-on bag for x-ray screening 
containing a loaded .25 caliber 
automatic weapon. The AL] reduced the 
sanction from $2,500 to $2,000 and 
indicated a willingness to reduce the 
sanction by an additional $1,000 if 
Respondent had published in a 
newspaper a letter making the public 
aware of the need to exercise great care 
in keeping weapons out of carry-on 
luggage. Complainant appealed from the 
reduction in sanction. 


Sanction—Weapons Violations 


The Sanction Guidance Table 
contained in Appendix 4 of FAA Order 
2150.3A, Compliance and Enforcement 
Program, prescribes fixed penalties for 
violations involving concealment of a 
deadly or dangerous weapon which 
would be available in flight in air 
transportation. There are no other 
mitigating or aggravating circumstances 
appropriate to consider, and this 
sanction amount is to be strictly 
adhered to. Citing, FAA Order No. 90- 
23. The Rules of Practice do not permit 


an ALJ to condition the assessment of a 
civil penalty on the subsequent remedial 
conduct of a respondent, or to retain 
jurisdiction over the case after issuance 
of an initial decision. Citing, FAA Order 
No. 90-20. 

In the Matter of: David D. Adams. 
Order No. 90-34 (10/16/90) 


Withdrawal of Appeal 


Complainant withdrew its appeal and 
Respondent withdrew his cross-appeal. 
The appeal and cross-appeal are 
dismissed. 

In the Matter of: Patricia D. Adams. 

Order No. 90-35 (10/16/90) 

Failure to Perfect Appeal 

Complainant failed to perfect its 
appeal by filing an appeal brief in 
accordance with 14 CFR 13.233(c) and 
the written guidance in the Notice To 
All Persons Whose Civil Penalty Cases 
Were Held In Abeyance. Complainant's 
appeal is subject to dismissal under 14 
CFR 13.233(d)(2). 

In the Matter of: Skywest Airlines. 

Order No. 90-36 (10/23/90) 


Withdrawn of Appeal 


Respondent withdrew its notice of 
appeal from oral initial decision of the 
law judge. The Administrator dismisses 
Respondent's appeal. 


In the Matter of: Continental Airlines 
Order No. 90-19 (11/7/90) 


Respondent appealed from the oral 
initial decision of the ALJ in the cases 
heard at a consolidated hearing. In three 
cases, FAA special agents gained access 
to Respondent's Air Operations Area 
(AOA). In two cases, Respondent's 
security screeners failed to detect FAA- 
approved test objects during no-notice 
tests conducted by the FAA. The ALJ 
held that Respondent violated 14 CFR 
108.5(a) in each case. The Administrator 
denied Respondent's appeals and 
affirms the ALJ's decisions. 


Consolidation of Cases 


There is no requirement that all cases: 
involving alleged security regulation 
violations be consolidated in one civil 
penalty action merely because they 
were initiated at or about the same time 
and involve the same air carrier. Citing, 
FAA Order No. 90-12. 


Rules of Procedure 


Respondent's attack on the procedural 
rules in effect at the time of the hearing 
in this case fails to provide any basis for 
overturning the ALJ's decision because 
Respondent did not demonstrate how it 
was prejudiced by any of those rules. 
Federal Courts of Appeals constitute a 
more appropriate forum in which to 
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attack the rules as inconsistent with the 
U.S. Constitution, the APA, and/or the 
agency’s enabling act. Citing, FAA 
Order No. 90-12. 


Discovery—Privilege 


Information relating to the agency’s 
decisionmaking process prior to the 
issuance of the complaint is irrelevant 
and protected from discovery by the 
deliberative process privilege. oe 
FAA Order No. 90-12. 


Discovery—Effect of Failure To Produce 


Complainant's failure to produce in 
discovery memoranda pertaining to 
sanction is not grounds for reversing the 
ALJ's decisions. Respondent was not 
prejudiced by Complainant's failure to 
produce the memoranda. 


Rules of Practice 


Administrative proceedings are . 
governed by the procedural regulations 
in force at the time the proceedings 
occur, not those in effect at the time of 
the alleged violation. Citing FAA Order 
No. 90-12. The procedural rules in effect 
at the time of these proceedings, were 
properly applied. 


Standard Security Program 


The FAA may take enforcement 
action against a carrier that fails to 
implement the provisions of its security 
program because carriers are 
specifically required under 14 CFR 
108.5(a) to “adopt and carry out a 
security program that meets the 
requirements of § 108.7 * * *.” Citing 
FAA Order No. 90-12. While it is true 
that 14 CFR 108.7 sets forth general 
requirements and identifies various 
types of procedures which must be 
described in a carrier’s security 
program, it does not follow that a 
carrier’s security program is enforceable 
under § 108.5 only to the extent that it 
meets, but does not exceed, those 
minimum criteria. 


Unauthorized Acces to AOA—§ 108.13 


Whether Complainant proved that 
Respondent violated 14 CFR 108.13(a) is 
irrelevant because a violation of that 
regulation was neither alleged nor 
found, 

A violation of § 108.13(a) does not 
require that unauthorized access to an 
AOA occur while there is an aircraft in 
the immediate vicinity that is engaged 
in, or is about to be engaged in, an 
operation for which screening is 
required. Because aircraft constantly 
come and go from an AOA and may 
move about within an AOA, any 
unauthorized access to an AOA may 


subsequently result in unauthorized 
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access to an aircraft which is, or will 
soon be, engaged in an operation for 
whith screening is required. 


Unauthorized Access to AOA— 
Responsibility of Airport Operator 


The fact that. the airport operator may 
have had some concurrent responsibility 
for the security of the AOA pursuant to 
14 CFR part 107 does not affect 
Respondent's independent obligation, 
under the SSP, to challenge 
unauthorized or unbadged persons in 
such nonpublic areas as the AOA. 
Respondent bears this responsibility 
regardless of whether the AOA is 
covered by an “exclusive use” 
agreement. 


Unauthorized Access to AOA—Sanction 


The selection of a sanction within a 
range of $4,000 to $7,499 (see FAA Order 
No. 2150.3A, appenddix 4) is not 
tantamount to the application of a 
mathematical formula. Even if the 
selection of a sanction within that range 
could be characterized as an application 
of a mathematical formula, it is still not 
contrary to the general policy against 
application of such a formula, because. 
that policy applies only when not 
“otherwise specifically noted.” See FAA 
Order No. 2150.3A para. 204{a)(5) at 15. 
In addition, the ALJ applied his own 
judgment as to the appropriate 
sanctions. 


Test Object Cases—Test Protocol 


Respondent argued that the following 
deviations from the requirements of the 
SSP are fatal to Complainant's case; (1) 
The FAA testers who conducted these 
tests of the x-ray screening devices did 
not include at the same time a test of the 
walk-through metal detector and a 
physical search; (2) the FAA did not 
rotate test objects as required in the 
SSP; and (3) the FAA actually tests 
screening points (locations), rather than 
individual screeners. 

The Administrator holds that the SSP 
language regarding test object testing 
must be interpreted so as to permit tests 
to be conducted in individual segments, 
each involving one component of the 
checkpoint (i.e., metal detector, x-ray 
screening, or physical search). 

The clear purpose of the testing 
protocol is to provide protection to the 
traveling public. It is not intended to 
serve as a shield for the carrier in 
enforcement proceedings. The agency 
attorney is not obligated to prove, as an 
element of the violation, that test objects 
were rotated prior to the test at issue, or 
that the FAA tests screeners rather than 
checkpoints.‘ ° 


Test Object Cases—Sanction 


Respondent argued that the FAA 
impermissibly applied a “mathematical 
formula” in determining the sanction in 
these. cases, contrary to the policy set 
forth in FAA Order No. 2150.3A. The 
recommended civil penalties for an air 
carrier's failure to detect a test object, 
as prescribed in an intra-agency 
memorandum signed by the FAA's 
Director of Civil Aviation Security, are 
as follows: $10,000 when there have 
been one or more prior failures during 
the last 20 tests at that checkpoint {ie., 
when the detection rate was 95% or 


less); and $1,000 when there have been - 


no prior failures in the last 20 tests at 
that checkpoint {i.e., detection rate 
better than 95%). 

The agency's general policy against 
application of a “mathematical formula” 
applies only when not “otherwise 
specifically noted in [FAA Order No. 


2150.3A] or other written agency policy.” 


The memorandum signed by the FAA’s 
Director of Civil Aviation Security is a 
written agency policy, and thus, to the 
extent the specific guidelines in that 
memorandum are inconsistent with the 
general guidelines contained in FAA 
Order No. 2150.3A, the specific 
guidelines contained in the 
memorandum supersede that general 
guidance. In any event, the selection of 
sanctions pursuant to the guildelines in 
the memorandum is consistent with the 
agency's sanction policy contained in 
FAA Order No. 2150.3A. Even assuming 
the memorandum prescribed an 
impermissible “mathematical formula,” 
Respondent was not prejudiced by the 
memorandum, because the ALJ did not 
rely on it. 


Test Object Cases—Sanction Policy and 
Due 


Respondent argued that the FAA’s 
sanction policy denies it due process 
because it does not take into 
consideration that prior “failures” may 
be on appeal. 

The Administrator decides not to 
distyrb the ALJ's decision that a $7500 
civil penalty is appropriate based on 
prior failures because the record 
contains no evidence that the prior 
incidents of test object “failures” were 
in fact on appeal. The Administrator 
gives Respondent a final opportunity to 
supplement the record in this case, 
through a petition for reconsideration or 
modification, to show whether any of — 
the prior cases involving failures are on 
appeal. This discussion should not be 
construed as a holding that the 
respondent in a test object case always 
bears the burden of proving “failures” 


have been successfully appealed or are 
on appeal. 


Test Object Cases—Civil Penalty For 
Each Test Failure’ 


The FAA policy of seeking a civil 
penalty for every failure to detect a test 
object is not arbitrary, capricious, or 
unreasonable. Each such failure is 
evidence of a breakdown in the carrier's 
security screening procedures, and 
represents a potential threat to the 
safety of the traveling public. Each such 
failure is also contrary to the SSP, and 
thus constitutes a violation of 14 CFR 
108.5. Under 49 U.S.C. App. 1471 and 
1475, the FAA is authorized to assess 
civil penalties for any violation of the 
Act, or any rule, regulation, or order 
issued thereunder. 


Test Object Cases—Sufficiency. of 
Evidence 


Respondent's defense that the test 
objects may not have been visible on the 
screen during the test is rejected. Both 
FAA testers testified that the test 
objects used in their respective tests 
were clearly visible when they passed 
through the x-ray device immediately 
after the test failure. Respondent did not 
rebut this strong circumstantial 
evidence., A party may use 
circumstantial evidence to sustain its 
burden of proof. Citing FAA Order No. 
90-12, at p. 20. 


In the Matter of: Northwest Airlines. 
Order No. 90-37 (11/7/90) 


Respondent appeals from the ALJ's 
initial decision that Respondent violated 
14 CFR 108.13{a}. The Administrator 
denies Respondent's appeal, affirms the 
ALJ's decision, and assesses a $10,000 
civil penalty. 


Rules of Practice 


Referring to FAA Order 90-12, the 
Administrator rejects Respondent's 
argument that the Rules of Practice 
violated the FA Act, the APA, and 
concepts of due process and equal 
protection. It would be an inappropriate 
exercise of the Administrator's 
decisionmaking authority to rule in a 
civil penalty proceeding on the validity 
of rules not implicated in that case. The 
Federal Courts of Appeals constitute a 
more appropriate forum for such attacks. 


Sanction Authority of the ALJ 


Complainant proved the 
appropriateness of the $10,000 civil 
penalty. The Administrator agrees with 
the law judge that such a serious breach 
in security warrants a civil penalty of 
$10,000, which is the maximum amount 
that Congress.authorized the 





Administrator to impose in such cases. 
49 U.S.C. App. section 1471(a)(1). The 
Administrator follows the policy set 
forth in FAA Order No. 2150.3A, App. 4, 
the Enforcement Sanction Guidance 
Table, in which the maximum civil 
penalty range ($7500-$10,000) is 
prescribed for such a violation. 
Because the ALJs who preside over 
these civil penalty cases are not FAA 
personnel, they are not expressly 
required by the provisions of FAA Order 
No. 2150.3A to follow its guidance. 
Nonetheless, concerning matters of 
agency law and policy, ALJs are subject 
to the agency. Because the Enforcement 
Sanction Guidance Table, an appendix 
to FAA Order No. 2150.3A, represents 
the policy of the agency, the 
Administrator is not precluded from 
reversing on appeal an AL's decision 
regarding sanction when the ALJ's 
decision differs from the policy 
expressed in Order No. 2150.3A. 


Section 901(a) of the FA Act 


Respondent argued that under section 
901(a) of the FA Act, Complainant bears 
the burden of proving that the sanction 
is appropriate in light of the “nature, 
circumstances, extent, and gravity of the 
violation committed and, with respect to 
the person found to have committed 
such violation, the degree of culpability, 
any history of prior offenses, ability to 
pay, effect on ability to continue to do 
business, and such other matters as 
justice may require.” The Administrator 
holds that section 901(a)'s specific 

. consideration apply only to hazardous 
materials cases. 


In the matter of: Continental Airlines. 
Order No. 90-38 (11/7/90) 


Order Denying Reconsideration 


Respondent petitioned for 
reconsideration-of FAA Order No. 90-18. 
The Rules of Practice in effect when this 
matier went to hearing were held to be 
invalid by the U.S. Court of Appeals for 
the District of Columbia Circuit in Air 
Transport Association v. DOT, 900 F.2d 
369 (DC Cir. 1990). The Rules 
subsequently were re-promulgated with 
some changes. Respondent's petition 
was based on the changes to the Rules. 


Burden of Proof—Amended Rules 
Would Have Affected Outcome 


The Administrator holds that it is the 
court's language in Air Transport which 
places the burden on Respondent to 
“raise the defense that the FAA could 
not have successfully prosecuted him 
but for the agency's reliance on some 
aspect of the * * * Rules abandoned in 
the new scheme.” To place the burden 
on Complainant to prove that none of 


the changes in the Rules of Practice 
adversely affected the respondent 
would impose an excessive and undue 
burden on the agency and would be 
patently unworkable. 


Amended Rule Allowing Settlement 
Without Finding of Violation 


Respondent argues that it was 
prejudiced because it was denied an 
opportunity to discuss settlement of this 
case without a finding of violation 
because the original rule did not permit 
such a compromise while the new rule 
allows agency attorneys to compromise 
a civil penalty action without a finding 
of violation. The Administrator holds 
that the current provision is wholly 
discretionary with the prosecutor, and 
for Respondent to assert that it was 
prejudiced by the absence of this 
opportunity assumes that the prosecutor 
would have agreed to such a 
compromise. Unless Respondent can 
show that this case would likely have 
been compromised but for the 
prosecutor's inability to agree to do so 
without a finding of violation, 
Respondent's claim of prejudice is 
totally speculative. 


Amended Rule regarding Separation of 
Functions 


Respondent was not prejudiced by the 


- change in the separation of functions 


rule because, § 13.203 as originally 
promulgated fully satisfied the 
requirements of the APA, and there is 
nothing in (or outside of) the record 
suggesting that the Chief Counsel 
actually participated in the case before 
its initiation. 
Discovery—Withholding of Information 
The Administrator denies 


’ Respondent’s argument that Respondent 


was prejudiced by the agency’s 
deliberate withholding of information 
regarding the identity of the 
decisionmakers in the prosecution 
process because that argument was not 
based on any rule change and was 
rejected in FAA Order 90-18. 


In the Matter of: Bevil Hart. 
Order No. 90-39 (11/7/90) 


Respondent appealed from the written 
initial decision of the ALJ, served on 
March 27, 1990. Respondent filed his 
notice of appeal on April 10, 1990. 
Respondent did not file an appeal brief. 
After the due date for the appeal brief, 
he filed a request for an extension of 
time in which to file his appeal brief. 


Timeliness of Notice of Appeal 


Respondent's notice of appeal, filed 
on April 10, 1990, was timely filed 
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pursuant to §§ 13.233(a) and 13.211(e) of 
the Rules of Practice. 


Failure to Perfect Appeal; Motion for 
Extension of Time in Which to File 
Appeal Brief 


Respondent's appeal brief was due by 
September 21, 1990, because he was 
required to perfect his appeal no later 
than 50 days after August 2, 1990, in 
accordance with the written guidance in 
the Notice To All Persons Whose Civil 
Penalty Cases Were Held In Abeyance 
and § 13.233(c) of the Rules of Practice. 
Respondent's request for an extension of 
time, filed in October, 1990, was late. 
Respondent failed to demonstrate good 
cause for the requested extension of 
time in which to file the appeal brief 
(which did not represent that the parties 
had agreed upon Respondent's request), 
as well as for the lateness of the motion 
for extension of time. The Administrator 
denies Respondent's request for 
extension of time in which to file his 
appeal brief and dismisses Respondent’s 
appeal for failure to perfect pursuant to 
§ 13.233(d)(2) of the Rules of Practice. 

In the Matter of: Westair Commuter 
Airlines d/b/a United Express. 

Order No. 90-40 (11/14/90) 


Withdrawal of Appeal 


Complainant and Respondent 
withdrew their cross appeals from the 
oral initial decision of the ALJ. The cross 
appeals are dismissed. 

In the Matter of: Westair Commuter 
Airlines d/b/a United Express. 

Order No. 90-41 (11/14/90) 


Withdrawal of Appeal 


Complainant and Respondent 
withdrew their cross appeals from the 
oral initial decision of the ALJ. The cross 
appeals are dismissed. 

In the Matter of: John J. Carroll. 

Order No. 90-42 (11/27/90) 


Withdrawal of Petition for 
Reconsideration 


Respondent withdrew his petition for 
reconsideration from FAA Order No. 90- 
21. The petition for reconsideration is 
dismissed. 


In the Matter of: Barbara J. Waddell. 
Order No. 90-43 (12/24/90) 

Complainant petitioned for 
reconsideration of FAA Order No. 90-26. 
Deadly or Dangerous Weapon 


A gun is presumptively a deadly or 
dangerous weapon. Respondent offered 
evidence that this particular gun was 
not deadly or dangerous. Since it is 
fundamental that Complainant has the 
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burden of proof in these cases, it follows 
that Respondent also had the burden of 
overcoming Respondent's evidence as to 
the actual or apparent condition of the 
gun. Respondent failed to meet that 
burden. 

Complainant's suggestion, that there 
should be an irrebuttable presumption 
that anything and everything that bears 
any resemblance to a gun be considered 
to be a deadly or dangerous weapon, is 
unnecessary. to the preservation of 
aviation safety and security, and is 
therefore rejected. The agency attorney 
need be prepared only to offer evidence 
that the gun in question did appear to be 
an operable gun, or that a reasonable 
person would have mistaken it for an 
operable gun, and need do so, orily if the 
respondent introduces credible evidence 
to, rebut the presumption that a gun is a 
deadly or dangerous weapon. Requiring 
the agency attorney. to carry that 
minimal burden of proof is neither 
unreasonable nor inappropriate. 

The Administrator’s final decisions 
and orders, indexes, and digests are 
available for public inspection and 
copying at the following location in FAA 
headquarters: 


FAA Hearing Docket, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., room 924A, 
Washington, DC 20591; (202) 267-3641. 

In addition, these materials are 

available at all FAA regional and center 

legal offices at the following locations: 


Office of the Assistant Chief Counsel! for 
the Aeronautical Center (AAC-~7), 

- Mike Monroney Aeronautical Center, 
6500 South MacArthur, Oklahoma 
City, OK 73125; (405) 680-3296. 

Office of the Assistant Chief Counsel for 
the Alaskan Region (AAL~7), Alaskan 
Region Headquarters, 222 West 7th 
Avenue, Anchorage, AL 99513; (907) 
271-5269. 

Office of the-Assistant Chief Counsel for 
the Central Region (ACE-7), Central 
Region Headquarters, 601 East 12th - 
Street, Federal Building, Kansas City, 
MO 64106; (816) 426-5446. 

Office of the Assistant Chief Counsel for 
the Eastern Region (AEA-7), Eastern 
Region Headquarters, JFK 
International Airport, Fitzgerald 
Federal Building, Jamaica, NY 11430; 
(718) 917-1035. 

Office of the Assistant Chief Counsel for 
the Great Lakes Region (AGL-7), 
Great Lakes Region Headquarters, 

..O’Hare Lake Office Center, 2300 East 

. Devon Avenue, Des Plaines, IL 60018; 
(312) 694-7108. 

Office of the Assistant Chief Counsel for 
the New England Region (ANE-7), 
New England Region Headquarters, 12 
New England Executive Park,. 
Burlington, MA 01803; (617) 273-7310. 


Office of the Assistant Chief Counsel for 
the Northwest Mountain Region 
(AMN-7), Northwest Mountain Region 
Headquarters, 18000 Pacific Highway 
South, Seattle, WA 98188; (206) 227- 
2007. . 

Office of the Assistant Chief Counsel for 
the Southern Region (ASO-7), 
Southern Region Headquarters, 3400 
Norman Berry Drive, East Point, GA 
30344; (404) 763-7204. 

Office of the Assistant Chief Counsel for 
the Southwest Region (ASW-7), 
Southwest Region Headquarters, 4400 
Blue Mound Road, Fort Worth, TX 
76193; (817) 624-5707. 

Office of the Assistant Chief Counsel for 
the Technical Center (ACT-7), Federal 
Aviation Administration Technical 
Center, Atlantic City International 
Airport, Atlantic City, NJ 08405; (609) 
484-6605. 

Office of the Assistant Chief Counsel for 
the Western-Pacific Region (AWP-7), 
Western-Pacific Region Headquarters, 
1500 Aviation Boulevard, Hawthorne, 
CA 90261; (213) 297-1270. 

The FAA still is considering various 
means by which the Administrator's 
decisions and orders, and the indexes 
and digests of those decisions, could be 
published and offered for sale, such as 
by subscription through either a public 
or private reporting service. If the FAA 
completes such subscription 
arrangements, the agency will provide 
further notice of such publication or sale 
in the Federal Register. The FAA may 
discontinue publication of the subject- 
matter index and the digests at some 
future time if a commercial reporting 
service publishes similar information 
and provides it to the public in a timely 
and accurate manner. 

Issued in Washington, DC, on January 25, 
1991. 

Kenneth P. Quinn, 

Chief Counsel. 

[FR Doc. 91-2764 Filed 2-5~-91; 8:45 am] 

BILLING CODE 4910-13-m 


[Summary Notice No. PE-91-4] 


Petitions for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 


SUMMARY: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR part 
11), this notice contains a summary of 


4895 


certain petitions seeking relief from 
specified requirements of the:-Federal 
Aviation Regulations (14 CFR chapter 1), 
dispositions of certain petitions 
previously received, and corrections. 
The purpose of this notice is to improve 
the public’s awareness of, and 
participation in, this aspect of FAA's 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 


DATES: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before February 26, 1991. 


ADDRESSES: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rule Docket {AGC-10), 
Petition Docket No. 800 
Independence Avenue, SW., 
Washington, DC 20501. 


The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC-10), room 915G, 
FAA Headquarters Building (FOB 10A:), 
800 Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
267-3132. 


FOR FURTHER INFORMATION CONTACT: 
Miss Jean Casciano, Office of 
Rulemaking (ARM-1), Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-9683. 


This notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of 
Part 11 of the Federal Aviation 
Regulations (14 CFR part 11). 

. Issued in Washington, DC, on January 30, 
1991. 
Deborah E. Swank, 


Acting Manager, Program Management Staff. 
Office of the Chief Counsel. 


Petitions for Exemption 


Docket no.: 25173. 

‘Petitioner: Airlift. International, Inc. 

Sections of the FAR Affected: 14 CFR 
121.371(a) and 121.378. 

Description of relief sought: To allow 
the original equipment manufacturers 
and foreign repair stations certificated 
by the civil air authorities of their 
respective countries to perform 
maintenance, preventive maintenance, 
and alterations outside the United 
States on engines, components, and 
spare parts of petitioner's F-27/FH-227 
aircraft. 

Docket.no.: 26293. 

Petitioner: Flightpath Services Inc. 





Sections of the FAR Affected: 14 CFR 
145.35 (a) and (b). 

Description of relief sought: To allow 
petitioner to receive a limited rating for 
the weighing of aircraft up to and 

60,000 pounds without the 
housing and facilities required by the 
Federal Aviation Regulations for the 
rating requested. 

Docket no.: 26364. 

Petitioner: EAA Ultralight Chapter 26. 

Sections of the FAR affected: 14 CFR 
103.1 

Description of relief sought: To allow 
petitioner’s members to operate an 
ultralight vehicle with an empty weight 
of 360 pounds, at a stall speed of 32 
knots, at a maximum speed of 72 knots, 
and with a maximum fuel capacity of 10 
U.S. gallons. 

Docket no.: 26372. 

Petitioner: The Goodyear Tire and 
Rubber Company. 

Sections of the FAR affected: 14 CFR 
21.325(b)(3). 

Description of relief sought: To allow 
export airworthiness approvals for 
Technical Standard Order {TSO)- 
approved parts manufactured in 
petitioner's Bangkok, Thailand, plant. 

Docket no.: 26382. 

Petitioner: General Electric Aircraft 
Engine Maintenence Center/Strother. 

Sections of the FAR affected: 14 CFR 
121.377. 

Description of relief sought: To allow 
petitioner to employ personne} 
performing maintenance for air carriers 
without relieving them from duty for at 
least 24 hours each week or the 
equivalent thereof each calendar month. 

Docket no.: 26402. 

Petitioner: Mr. Timothy S. Falls. 

Sections of the FAR affected: 14 CFR 
61.39(a)(1). 

Description of relief sought: To extend 
the 24-month expiration date of the 
petitioner’s AC Form 8080-2 (Airmen 
Written Test Report). 

Docket no.: 26431. 

Petitioner: Regional Airline 
Association. 

Sections of the FAR affected: 14 CFR 
121.314 and 135.169{d). 

Description of relief sought: To allow 
continued operation of certain airplanes 
beyond the March 20, 1991, deadline for 
compliance with the flammability 
requirements for cargo and baggage 
compartment liners. 


Docket no.: 090CE. 

Petitioner: Aero Twin, Inc. 

Sections of the FAR affected: 14 CFR 
23.3(a} and part 135, appendix A. 

Description of relief sought: To 
increase the number of allowable seats 
in a normal category airplane, excluding 


the pilot seats, from 9 to 13 and to 


change all one-engine-inoperative 
requirements to one-engine-operative 
requirements. 


Dispositions of Petitions 


Docket no.: 25659. 

Petitioner: Eastern Air Charter, Inc. 

Sections of the FAR affected: 14 CFR 
91.191(a){4) and 135.165 (b)(5), (b)(6), and 
(b)(7). 

Description of relief sought/ 
disposition: To extend Exemption No. 
5992, which allows petitioner to operate 
its Cessna Citation CE-500, registration 
No. N30SB, in extended overwater 
operations with only one operative long- 
range navigational system and one 
operative high-frequency 
communication system. Grant, January 
9, 1991, Exemption No. 5022A. 

Docket no.: 25731. 

Petitioner: Experimental Aircraft 
Association/Confederate Air Force. 

Sections of the FAR affected: 14 CFR 
45.25 and 45.29. 

Description of relief sought/ 
disposition: To extend Exemption No. 
5019, which allows the operation of 
historic military airplanes with 2-inch 
high registration numbers located under 
the horizontal stubilizer. Grant, January 
22, 1991, Exemption No. 5019A. 

Docket no.: 26257. 

Petitioner: William D. Bunger. 

Sections of the FAR affected: 14 CFR 
135.1 and 135.251. 

Description of relief sought/ 
disposition: To allow agricultural pilots 
operating single-seat agricultural 
aircraft relief from the requirements for 
an anti-drug program. Denial, December 
26, 1990, Exemption No. 5267. 

Docket no.: 26335. 

Petitioner: America West Airlines. 

Sections of the FAR affected: 14 CFR 
121.411 (a)(1), (a)(2), (a)(3), and (a)(6) 
and 121.413 {b) and {c). 

Description of relief sought/ 
disposition: To allow petitioner to use 
certain highly qualified pilot flight and 
simulator instructors from 
Aeroformation for the purpose of 
training petitioner's initial cadre of 
pilots in the Airbus Industrie A320 type 
airplane in Toulouse, France, without 
holding appropriate U.S. certificates and 
ratings and without meeting all of the 
applicable training requirements of 
subpart N of part 121. Grant, January 16, 
1991, Exemption No. 5270. 


[FR Doc. 91-2778 Filed 2-5-91; 8:45 am] 
BILLING CODE 4010-12-4 
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Federal Highway Administration 
eee 


Reimbursement; Acquisition 
Replacement Right-of-Way 


AGENCY: Federal Highway . 
Administration (FHWA), DOT. 
ACTION: Notice. 


SUMMARY: The FHWA is clarifying the 
application of the Uniform Relocation | 
Assistance and Real Property 
Acquisition Policies Act of 1970 
(Uniform Act), Public Law 91-646, 84 
Stat. 1984, to the acquisition of 
replacement right-of-way by utilities 
that move and receive a payment to 
relocate their facilities in connection 
with a federally assisted highway 
project. The: FHWA has concluded that 
the acquisition. of replacement right-of- 
way by a utility that is compensated for 
its relocation costs pursuant to 23 U.S.C. 
123 is not subject to the Uniform Act. 


FOR FURTHER INFORMATION CONTACT: 
Jerry Poston, Office of Engineering, (202) 
366-0450, Del Luckow, Office of Right- 
of-Way, (202) 366-0116, or Reid Alsop, 
Office of the Chief Counsel, (202) 366~ 
1371, Federal Highway Administration, 
400 Seventh Street SW., Washington, 
DC 20590. Office hours are from 7:45 
a.m. to 4:15 p.m., e.t., Monday through 
Friday, except lega} holidays. 
SUPPLEMENTARY INFORMATION: Under 
section 123 of title 23, U.S.C., Federa)- 
aid highway funds participate in costs 
incurred by States in relocating and 
reestablishing utilities that are required 
to move by Federal-aid highway 
projects. Major amendments to the 
Uniform Act were made by the Uniform 
Relocation Act Amendments of 1987, 
title IV of the Surface Transportation 
and Uniform Relocation Assistance Act 
of 1987, (1987 Amendments) Public Law 
100-17, 101 Stat. 246-256. 

One of the objectives of the 1987 
Amendments was to broaden the 
Uniform Act's coverage. Since 
enactment of the 1987 Amendments, 
some confusion has existed as to the 
application of Uniform Act requirements 
upon a utility that receives ‘ 
compensation for relocation costs, in 
which FHWA participates pursuant to 
23 U.S.C. 123, and acquires replacement 
right-of-way. FHWA has concluded that 
the acquisition of replacement right-of- 
way by a utility that is compensated for 
its relocation costs pursuant to 23 U.S.C. 
123 is not subject to the Uniform Act. 

The basis for this decision is that 
FHWA considers the reimbursement, 
made to States pursuant to 23 U.S.C. 123 
to be a form of compensation to the 


utility, which is not subject to the 
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requirements of the Uniform Act, and -. 
not to be a “grant, loan, or contribution” 
that would require compliance with the 
Uniform Act. FHWA funds provided 
pursuant to section 123 are intended to 
compensate utilities for relocation costs 
that otherwise the utilities would be 
forced to absorb themselves. The 
payments made to the utilities under 
section 123 either (1) provide just 
compensation to a utility for the 
acquisition of a real property interest 
that it owns, or (2) if a utility does not 
own a real property interest, have the 
same purpose and effect (i.e., assist and 
make whole those displaced by 
federally assisted projects) as relocation 
assistance payments made pursuant to 
-the Uniform Act itself. 

The similarity of section 123 and 
Uniform Act payments was emphasized 
in the 1987 Amendments by the addition 
of section 202(d) (42 U.S.C:A. 4622(d) 
(West-Supp. 1990)) to the Uniform Act. 
That section provides that displacing 
agencies (other than agencies providing 
assistance under section 123 or a 
comparable Federal law) may reimburse 
utilities for extraordinary costs in 
connection with a relocation if certain 
other conditions are satisfied. That 
section gives other Federal and State 
agencies authority similar to that 
granted to the FHWA and the States in 
section 123, and was expressly intended 
to supplement and not supersede section 
123. H.R: Rep. 100-27, 100th Cong., 1st 
Sess. 251-252. 

Just compensation that is paid for the 
acquisition of real property for a public 
project, and relocation assistance 
payments that are provided by either the 
Uniform Act or section 123 to 
businesses, utilities, farms, or persons 
are not considered to constitute 
“Federal financial assistance” as 
defined in the Uniform Act (grants, 
loans, or contributions}, and therefore 
the recipients of such payments are not 
required to comply with the 
requirements of the Uniform Act that are 
placed-upon acquiring or displacing 
agencies. 

. Authority: 23 U.S.C. 315; 49 CFR 1.48. 

Issued on: January 30, 1991. - 

T.D. Larson, 
Administrator. 


[FR Doc. 91-2735 Filed 2-5-91; 8:45 am} 
BILLING CODE 4910-22-™ 


DEPARTMENT OF THE TREASURY 


Public information Collection 
Requirements Submitted to OMB for 
Review 


January 29, 1991. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 


’ OMB for review and clearance under 


the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s} may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW.., 
Washington, DC 20220. 


Office of Thrift Supervision 


OMB number: 1550-0013. 

Form number: None. 

Type of review: Extension. 

Title: Request for Service Corporation 
Activity. 

Description: 12 CFR 545.74 requires 
Federal associations to obtain OTS 
approval prior to operating a service 
corporation engaged in an activity not . 
pre-approved by regulation. The purpose 
of the application requirement is to 
assure that activities engaged in by 
Federal associations’ service 
corporations are reasonable related to 
the activities of Federal associations 
and will not adversely affect the safety 
and soundness of an association. 

Respondents: Businesses or other for- 
profit. 

Estimated number of respondents: 75. 

Estimated burden hours per response: 
2 hours. 

Frequency of response: Submission is 
required each time there is a service 
corporation activity. 

Estimated total reporting burden: 150 
hours. 

OMB number. 1550-0017. 

Form number: None. 

Type of review: Extension. 

Title: Request to Amend Association's 
Bylaws. 

Description: 12 CFR 544.5 and 552.5 
require Federal associations to obtain 
OTS approval of any change in its 
bylaws which is not pre-approved by 
regulation. The purpose of the bylaw 
amendment application is to evaluate 
whether the bylaw change is justified 
and will not negatively impact the 
association and its members. 

Respondents: Businesses or other for- 


profit. 
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Estimated number of respondents: 
140. 


Estimated burden houte per response: 
2 hours. 

Frequency of response: Submission is 
required each time bylaws are amended. 
‘ Estimated total reporting burden: 280 

ours. 


OMB number: 1550-0018. 

Form number: None. 

Type of Review: Extension. 

Title: Request to Amend Association's 
Charter. 

Description: 12 CFR 544.2 and 552.4 
require a Federal association to obtain 
OTS approval or any change in its 
charter which is not pre-approved by 
regulation. The purpose of the charter 
amendment application is to evaluate 
whether there is a necessity for the 
proposed charter amendment, and 
whether the change could be 
accomplished under existing statutes, 
regulations, and OTS policy. 

Respondents: Businesses or other for- 
profit. 

Estimated number of respondents: 
107. 

Estimated burden hours per response: 
2 hours. 

Frequency of response: Submission is 
required each time applicant amends its 
charter. 

Estimated total reporting burden: 214 
hours. 

Clearance officer: John Turner (202) 
906-6840, Office of Thrift Supervision, 
1700 G Street, NW., 3rd Floor, 
Washington, DC 20552. 

OMB reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports, Management Officer. 
[FR Doc. 91-2728 Filed 2-5-91; 8:45 am] 


BILLING CODE 4810-25-M 


Public Information Collection 
Requirements Submitted to OMB for 


Review 
January 30, 1991. 

The Department of the Treasury has 
submitted the following public 


information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submission(s) may.be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 


Clearance Officer, Department of the 





Treasury, room 3171, Treasury Annex, 
1500 Pennsylvania Avenue NW,, 
Washington, DC 20220. 


Internal Revenue Service 


OMB number: New. 

Form number: 8635, 8628 and 9161. 

Type of review: New Collection. 

Title: Request for Federal Income Tax 
Forms for Libraries; Request for Federal 
Income Tax Forms for Banks and Post 
Offices; Request for Federal Income Tax 
Forms for Miscellaneous Accounts. 

Description: These forms allow banks, 
post offices and libraries to distribute 
tax forms and publications to taxpayers 
at convenient locations as a service for 
the IRS. 

Respondents: Individuals or 
households, State or local governments, 
Farms, Businesses or other for-profit, 
Federal agencies or employees, Non- 
profit institutions, Small businesses or 
organizations. 

Estimated number of respondents: 


Estimated burden hours per response: 
20 minutes. 

Frequency of response: Annually. 

Estimated total reporting burden: 
21,294 hours. 

OMB number: 1545-0919. 

Form number: None. 

Type of review: Extension. 

Title: Limitations on Percentage 
Depletion in the Case of Oil and Gas 
Wells. 

Description: The regulations require 
each partner to separately keep records 
of his share of the adjusted basis of 
partnership oil and gas property and 
require each partnership, trust, estate, 
and operator to provide information 
necessary to compute depletion with 
respect to oil or gas to certain persons. 

Respondents: Businesses or other for- 
profit. 

Estimated number of recordkeepers: 
1,500,000. 

Estimated burden hours per 
recordkeeper: 20 minutes. 

Frequency of response: Other 
(Recordkeeping). 

Estimated total reporting burden: 
49,950 hours. 

* OMB number: 1545-1050. 

Form number: None. 

Type of review: Extension. 

Title: Statements by Issuers of 
Certificates of Deposit Issued at a 
Discount to Brokers or Middlemen 
Holding as Nominees. 

Description: Brokers and middlemen 
holding certificates of deposit originally 
issued at a discount, or an interest in 
them, as nominees need additional 
information to complete Forms 1099. 
This regulation would require the issuer 


or other brokers or middlemen holding 
as nominees to provide this information 
upon appropriate notice. 

Respondents: Businesses or other for- 
profit. 

Estimated number of respondents: 1. 

Estimated burden hours per response: 
1 hour. 

Frequency of response: On issuance, 
sale or transfer of a certificate of deposit 
originally issued at a discount. 

‘ Estimated total reporting burden: 1 
our. 

Clearance officer: Garrick Shear, (202) 
535-4297, Internal Revenue Service, 
room 5571, 1111 Constitution Avenue 
NW., Washington, DC 20224. 

OMB reviewer: Milo Sunderhauf, (202) 
395-6889, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer. 
[FR Doc. 91-2729 Filed 2-5-91; 8:45 am) 
BILLING CODE 4830-01-m 


Office of the Secretary 


Privacy Act of 1974, as Amended; 
System of Records 


AGENCY: Departmental Offices, 
Treasury. 

ACTION: Notice of alteration of Privacy 
Act System of Records. 


SUMMARY: The Treasury Department, 


Departmental Offices, gives notice of a 
proposed alteration to the system of 
records entitled General 
Correspondence Files—Treasury/DO 
.007, which is subject to the Privacy Act 
of 1974, 5 U.S.C. 552a. The system notice 
was last published in its entirety in the 
Federal Register, Vol. 53, page 6259, 
March 1, 1988. 

The purpose of the alteration is to add 
correspondence systems of records used 
by two components within the 
Departmental Offices to Treasury/DO 
.007. The Public Liaison Correspondence 
System and the Executive Secretariat 
Document Management System were 
identified as being subject to the Privacy 
Act as a result of the General 
Accounting Office’s survey of 
automated systems containing personal 
information. The alteration to the 
existing Privacy Act notice is to bring 
these systems into compliance with the 
requirements of the Privacy Act. Several 
other changes have been made to the 
notice due to organizational changes 
and changes in room assignments, as 
well as several editorial changes. 
DATES: Comments must be received no 
later than March 8, 1991. The alteration 
to the system of records will be effective 
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April 8, 1991, unless comments are 


received which result in a contrary 
determination. 


ADDRESSES: Comments should be sent 
to Disclosure Services, Department of 
the Treasury, Room 1054-MT, 
Washington, DC 20220. Comments will 
be made available for inspection and 
copying in the Treasury Department 
library upon request. 

FOR FURTHER INFORMATION CONTACT: 
Dale Underwood, Program Analyst, 
Disclosure Services, Department of the 
Treasury (202) 566-2789. 
SUPPLEMENTARY INFORMATION: The 
specific changes to the record system 
being altered are set forth below. Under 
“System Location:” beneath “Office of 
the Assistant Secretary for International 
Affairs”, add “Office of the Executive 
Secretary” and “Office of Operations, 
Public Liaison.” 

Under “Categories of Individuals 
Covered by the System:” following “U.S. 
Foreign Service officials,” add “officials 
and employees of the Treasury 
Department,”. At the end of the sentence. 
substitute a comma (,) in place of the 
period (.) and add “foreign nationals, 
members of the news media, businesses, 
officials and employees of other Federal 
departments and agencies.” 

Under “Categories of Records in the 
System:” after the word “Department” 
insert a comma (,) and add “tasking 
sheets and internal Treasury 
memorandum.” to the sentence. 

Beneath the citation “5 U.S.C. 301.”, 
located under “Authority for 
Maintenance of the System:” add the 
Privacy Act element “Purpose(s):” and 
the following text: “To manage the high 
volume of correspondence received by 
the Departmental Offices and to 
accurately respond to inquiries, 
suggestions, views and concerns ~ 
expressed by the writers of the 
correspondence. It also provides the 
Secretary of the Treasury with 
sentiments and statistics on various 
topics and issues of interest to the 
Department.” 

Under “Routine Uses of Records 
Maintained in the System Including 
Categories of Users and the Purposes of 
Such Uses:” add the word “to” at the 
end of the first line in front of the colon, 
and delete the word “To” at the 
beginning of routine uses (1) through (4). 
Add the following text after routine use 
(4): “(5) Provide information to 
appropriate Federal, State, local, or 
foreign agencies responsible for 
investigating or prosecuting the 
violations of, or for enforcing or 
implementing a statute, rule, regulation, 
order, or license. (6) Provide information 
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to a court, magistrate, or administrative 
tribunal in the course of presenting 
evidence, including disclosures to 
opposing counsel or witnesses in the 
course of civil discovery, litigation, or 
settlement negotiations or in connection 
with criminal law proceedings.” 

Under “Storage:” add “paper 
records,” to the beginning of the 
sentence. 

Under “Retrievability:” insert a 
comma (,) after “number” and add 
“address, assignment control number, or 
organizational relationship” to the end 
of the sentence. 

Under “Safeguards:” add the 
following two sentences in front of the 
existing text. “Access is limited to 
authorized personnel with a direct need 
to know. Rooms containing the records 
are locked after business hours.” In the 
last sentence, substitute the word 
“records” with the word “storage.” 

Under “Retention and Disposal:” add 
the following language after the second 
sentence. “Some electronic records are 
periodically updated and maintained for 
two years after date of response; hard 
copies of those records are disposed of 
after three months in accordance with 
the NARA Schedule. Paper records of 
the office of the Executive Secretary are 
stored indefinitely at the Federal 
Records Center.” 

Under “System Manager(s) and 
Address;” delete “Room 504, 1331 G St., 
NW,” and in its place add “Room 2233 
Treasury Annex,”. Following “Director, 
OASIA Secretariat, U.S. Treasury 
Department, Room 5422-MT, 1500 
Pennsylvania Ave., NW., Washington, 
DC 20220,” add the following system 
managers and addresses: “Office of the 
Executive Secretary, U.S. Treasury 
Department, Room 3419-MT, 
Washington, DC 20220. Director, Office 
of Operations, Office of Public Liaison, 
U.S. Treasury Department, Room 4404- 
MT, Washington, DC 20220.” 

Under “Notification Procedure:” After 
the word “system” delete the comma (,) 
and add the following text: “may inquire 
in accordance with instructions 
appearing at 31 CFR part 1, subpart C, 
Appendix A. Individuals * * *” 

Delete the title “Disclosure Program 
Manager” and in its place add 
“Assistant Dirctor, Disclosure Services.” 

Under “Record Access Procedure:” 
Delete the title “Disclosure Program 
Manager” and in its place add 
“Assistant Director, Disclosure 
Services.” 

The system notice, as amended, is 
published in its entirety below. 


Treasury/DO .007 


SYSTEM NAME: 

General Correspondence Files— 
Treasury/DO. 

SYSTEM LOCATION: 

Departmental Offices, Department of 
the Treasury, 1500 Pennsylvania Ave., 
NW., Washington, DC 20220. 
Components of this record system are in 
the following offices within the 
Departmental Offices: 

Office of Foreign Assets Control 
Office of Tax Policy 
Office of the Assistant Secretary for 

International Affairs 
Office of the Executive Secretary 
Office of Operations, Public Liaison 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Members of Congress, U.S. Foreign 
Service officials, officials and employees 
of the Treasury Department, officials of 
municipalities and state governments, 
the general public, foreign nationals, 
members of the news media, businesses, 
officials and employees of other Federal 
departments and agencies. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Incoming correspondence and replies 
pertaining to the mission, function, and 
operation of the Department, tasking 
sheets, and internal Treasury 
memorandum. This system of records 
also contains a list of individuals who 
have asked to be advised of 
amendments, announcements, etc., 
pertaining to regulations administered 
by the Office of Foreign Assets Control. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


5 U.S.C. 301. 


PURPOSE(S): 

To manage the high volume of 
correspondence received by the 
Departmental Offices and to accurately 
respond to inquiries, suggestions, views 
and concerns expressed by the writers 
of the correspondence. It also provides 
the Secretary of the Treasury with 
sentiments and statistics on various 
topics and issues of interest to the 
Department. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM INCLUDING CATEGORIES OF USERS 
AND THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used to: (1) 
Provide information to a congressional 
office in response to an inquiry made at 
the request of the individual to whom 
the record pertains. (2) Provide 
information to the news media in 
accordance with guidelines contained in 


28 CFR 50.2 which relate to an agency’s 
functions relating to civil and criminal 
proceedings. (3) Provide information to 
unions recognized as exclusive 
bargaining representatives under the 
Civil Service Reform Act of 1978, 5 
U.S.C. 7111 and 7114. (4) Provide 
information to third parties during the 
course of an investigation to the extent 
necessary to obtain information 
pertinent to the investigation. (5) 
Provide information to appropriate 
Federal, State, local or foreign agencies 
responsible for investigating or 
prosecuting the violations of, or for 
enforcing or implementing, a statute, 
rule, regulation, order, or license. (6) 
Provide information to a court, 
magistrate, or administrative tribunal in 
the course of presenting evidence, 
including disclosures to opposing 
counsel or witnesses in the course of 
civil discovery, litigation, or settlement 
negotiations or in connection with 
criminal law proceedings. 


Paper records, file folders and 
magnetic media. 


RETRIEVABILITY: 


By name of individual or letter 
number, address, assignment control 
number, or organizational relationship. 


Access is limited to authorized 
personnel with a direct need to know. 
Rooms containing the records are locked 
after business hours. Some folders are 
stored in locked file cabinets in areas of 
limited accessibility except to 
employees. Others are stored in 
electronically secured areas and vaults. 
Access to electronic records is by 
password. 


RETENTION AND DISPOSAL: 


Some records are maintained for three 
years, then destroyed by burning. Other 
records are updated periodically and 
maintained as long as needed. Some 
electronic records are periodically 
updated and maintained for two years 
after date of response; hard copies of 
those records are disposed of after three 
months in accordance with the NARA 
schedule. Paper records of the Office of 
the Executive Secretary are stored 
indefinitely at the Federal Records 
Center. 


SYSTEM MANAGER(S) AND ADDRESSES: 

Director, Office of Foreign Assets 
Control, U.S. Treasury Department, 
Room 2233 Treasury Annex, 1500 
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‘Pennsylvania Ave. NW., Washington, 
DC 20220 

Freedom of Information Act Officer, or 
Director, Correspondence Unit, Office 
of Tax Policy, U.S. Treasury 
Department, Room 1124—-MT, 1500 
Pennsylvania Ave., NW., Washington, 
DC 20220 

Director, OASIA Secretariat, U.S. 
Treasury Department, Room 5422-MT, 
1500 Pennsylvania Ave., NW., 
Washington, DC 20220 

Office of the Executive Secretary, U.S. 
Treasury Department, Room 3419-MT, 
Washington, DC 20220 

Director, Office of Operations, Office of 
Public Liaison, U.S. Treasury 
Department, Room 4404-MT, 
Washington, DC 20220 


NOTIFICATION PROCEDURE: 


Individuals wishing to be notified if 
they are named in this system of 
records, or to gain access to records 
maintained in this system may inquire in 
accordance with instructions appearing 
at 31 CFR part 1, subpart C, Appendix A: 
Individuals must submit a written 
request containing the following 
elements: (1) Identify the record system; 
(2) identify the category and type of 
records sought; and (3) provide at least 
two items of secondary identification 
(date of birth, employee identification 
number, dates of employment or similar 
information). Address inquiries to 
Assistant Director, Disclosure Services 
(see “Record access procedures” 
below). 


Assistant Director, Disclosure 
Services, Department of the Treasury, 
Room 1054-MT, 1500 Pennsylvania Ave., 
NW., Washington, DC 20220. 


CONTESTING RECORD PROCEDURES: 


See “Record access procedures” 
above. 


RECORD SOURCE CATEGORIES: 
Individuals who have corresponded 

with Departmental Offices, other 

governmental agencies (Federal, state 


and local), foreign individuals and 
official sources. 


SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 


None. 

Dated: January 30, 1991 
Linda M. Combs, 
Assistant Secretary of the Treasury 
(Management). 


[FR Doc. 91-2731 Filed 2-5-91; 8:45 am] 
BILLING CODE 4810-25 


Office of Thrift Supervision 


Center Savings and Loan Association, 
F.A.; Appointment of Conservator 


Notice is hereby given that, pursuant 
to the authority contained in section 
5{d)(2) (B) and (H) of the Home Owners’ 
Loan Act, the Office of Thrift 
Supervision has duly appointed the 
Resolution Trust Corporation as sole 
Conservator for Center Savings and 
Loan Association, F.A., Clifton, New 
Jersey, on January 24, 1991. 

Dated: January 31, 1991. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Corporate Secretary. 
[FR Doc. 91-2698 Filed 2-5-91; 8:45 am] 
BILLING CODE 6720-01-M 


Center Savings and Loan Association, 
N.A.; Appointment of Conservator 


Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2) (B) and (H) of the Home Owners’ 
Loan Act, the Office of Thrift 
Supervision has duly appointed the 
Resolution Trust Corporation as sole 
Conservator for Coral Savings and Loan 
Association, N.A., Coral Springs, 
Florida, on January 24, 1991. 

Dated: January 31, 1991. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Corporate Secretary. 
[FR Doc. 91-2699 Filed 2-5-91; 8:45 am] 
BILLING CODE 6720-01-M 


Coiumbia Savings and Loan 
Association; Appointment of 
Conservator 


Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2) of the Home Owners’ Loan Act, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Conservator for 
Columbia Savings and Loan 
Association, Beverly Hills, California, 
OTS Docket No. 6325, on January 25, 
1991. 


Dated: January 31, 1991. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 
Corporate Secretary. 
[FR Doc. 91-2700 Filed 2-5-91; 8:45 am] 
BILLING CODE 6720-01-m 


Trustbank Federal Savings Bank; 
Appointment of Conservator 


Notice is hereby given that, pursuant - 


to the authority contained in-section 
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5(d)(2) (B) and (H) of the Home Owners’ 
Loan Act, the Office of Thrift 
Supervision has duly appointed the _. 
Resolution Trust Corporation as sole 
Conservator for Trustbank Federal 
Savings Bank, Tysons Corner, Virginia, 
on January 25, 1991. 


Dated: January 31, 1991. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 
Corporate Secretary. 
{FR Doc. 91-2701 Filed 2-5-91; 8:45 am] 
BILLING CODE 6720-01-M 


Center Savings and Loan Association; 
Appointment of Receiver 


Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(A) of the Home Owners’ Loan 
Act, the Office of Thrift Supervision has 
duly appointed the Resolution Trust 
Corporation as sole Receiver for Center 
Savings and Loan Association, Clifton, 
New Jersey, Docket No. 4881, on January 
24, 1991. 


Dated: January 31, 1991. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 
Corporate Secretary. 
[FR Doc. 91-2702 Filed 2-5-91; 8:45 am} 
BILLING CODE 6720-01-M 


Coral Savings and Loan Association; 
Appointment of Receiver 


Notice is hereby given that, pursuant 
to the authority contained in section - 
5(d)(2){A) of the Home Owners’ Loan 
Act, the Office of Thrift Supervision has 
duly appointed the Resolution Trust 
Corporation as sole Receiver for Coral 
Savings and Loan Association, Coral 
Springs, Florida, on January 24, 1991. 

Dated: January 31, 1991. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Corporate Secretary. 
[FR Doc. 91-2702 Filed 2-5-91; 8:45 am] 
BILLING CODE 6720-01-M 


Trustbank Savings, F.S.B.; 
Appointment of Receiver 


Notice is hereby given that, pursuant 
to the authority contained in Section 
5(d)(2)(A).of the Home Owners’ Loan 
Act, the Office of Thrift Supervision has 
duly appointed the Resolution Trust 
Corporation as sole Receiver for 
Trustbank Savings, F.S.B., Tysons 
Corner, Virginia (OTS No. 7359}, on 
January 25, 1991. 


Dated: January 31, 1991. 
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By the Office of Thrift Supervision. 
Nadine Y. Washington, 
Corporate Secretary. 
[FR Doc. 91-2704 Filed 2-5-91; 8:45 am] 
BILLING CODE 6720-01-M 


BEST COPY AVAILABLE 
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Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 2:12 p.m. on Tuesday, January 22, 
1991, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session to consider the 
following matters: 


Matters relating to the probable failure of 
certain insured banks. 

Matter relating to an administrative 

enforcement proceeding. 

Reports of the Office of Inspector General: 

Audit Report re: 

Irvine Consolidated Office, Cost Center— 

601 (Memo dated December 12, 1990) 
Audit Report re: 

Midland Consolidated Office, Cost 
Center—405 (Memo dated December 12, 
1990) 

Audit Report re: 

Eureka Federal Savings & Loan 
Association, San Carlos, California, 

; Assistance Agreement, Case Number C- 
334c (Memo dated December 12, 1990} 

Audit Report re: 

Eureka Federal Savings & Loan 
Association, San Carlos, California, 
Assistance Agreement, Case Number C- 
330c (Memo dated December 17, 1990) 

Audit Report re: 

Federal Savings Bank of Rogers, Rogers, 
Arkansas, Assistance Agreement, Case 
Number C-347c (Memo dated December 
10, 1990) 

Audit Report re: 

Sulphur Springs Loan and Building 
Association, Sulphur Springs, Texas, 

’ Assistance Agreement, Case Number C- 
$15c (Memo dated December 18, 1990) 
Audit Report re: 

EDP Audit of the South Brunswick 
Consolidated Office, Cost Center 505 
(Memo dated December 28, 1990) 

Audit Report re: 
EDP Audit of the Secondary Marketing 
. Asset Pricing System (Memo dated 


Legal 
Firm of Hopkins and Sutter (Memo dated 
December 7, 1990) 
Audit re: . 
. - Audit Report on Travel Monitoring 
— (Memo dated December 19, 
1 
Audit re: 


Audit of Virginia Square Construction 
__ Costs (Memo dated December 24, 1990) . 


In calling the meeting, the Board 
determined, on motion of Director T. 
Timothy Ryan, Jr. (Office of Thrift 
Supervision), seconded by Director 
Robert L. Clarke (Comptroller of the 
Currency), concurred in by Vice 
Chairman Andrew C. Hove, Jr., and 
Chairman L. William Seidman, that 
Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting by 
authority of subsections (c)(2), (c)(4), 
(c)(6), (c)(8), (c)(9)(A)(ii), and (c)(9)(B) of 
the “Government in the Sunshine Act" 
(5 U.S.C. 552b(c){2), (c)(4), (c)(6), (c)(8). 
(c)(9)(A){ii), and (c)(9)(B)). 

The meeting was held in the Board 
Room of the FDIC Building located at 
550 17th Street, NW., Washington, D.C. 


Dated: January 23, 1991. 
Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Deputy Executive Secretary. 
[FR Doc. 91-2877 Filed 2-1-91; 4:33 pm] 
BILLING CODE 6714-01-% 


FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 


January 31, 1991. 


TIME AND DATE: 10:00 a.m., Thursday, 
February 7, 1991. 


PLACE: Room 600, 1730 K Street, NW.., 
Washington, DC. 


STATUS: Open. 


MATTERS TO BE CONSIDERED: The 
Commission will consider and act upon 
the following: 


1. Michael P. Damron v. Reynolds Metals 
Co., Docket No. CENT 89~131-DM. (Issues 
include whether the judge erred in holding 
that Damron was not discriminated against 
under Section 105(c)(1) of the Mine Act. 30 
U.S.C. 815{c){1).) , 


- Any person attending this meeting 
who requires special accessibility 
features and/or auxiliary aids, such as 
sign language interpreters, must inform 
the Commission in advance of those 
needs. Subject to 29 CFR 2706.150(a)}(3) 
and 2706.160(d). 

CONTACT PERSON FOR MORE 
INFORMATION: Jean Ellen, (202) 653— 


Wednesday, February 6, 1991 


5629/(202) 708-9300 for TDD Relay 1- 
800-877-8339 (Toll Free). 

Jean H. Ellen, 

Agenda Clerk. 

{FR Doc. 91-3011 Filed 2~4-91; 3:41 pm] 
BILLING CODE 6735-01-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 


TIME AND DATE: 9:30 a.m., Tuesday, 
February 12, 1991. 


PLACE: Filene Board Room, 7th Floor, 
1776 G Street, NW., Washington, DC 
20456. 


status: Closed. 
MATTERS TO BE CONSIDERED: 


1. Approval of Minutes of Previous Closed 
Meeting. : 

2. Appeal by a Federal Credit Union of 
Field of Membership Denial. Closed pursuant 
to exemptions (8), (9)(A)(ii), and (9)(B). 

3. Personnel Policies. Closed pursuant to 
exemptions (2) and (6). 

4: Proposed Field of Membership 
Expansion Request by a Federal Credit 
Union. Closed pursuant to exemptions (8) and 
(9)(B). 

5. Administrative Actions under section 208 
of the Federal Credit Union Act. Closed 
pursuant to exemptions (5), (7), (8). (9)(A)(ii). 
and (9)(B). 

6. Administrative Action under section 206 
of the Federal Credit Union Act. Closed 
pursuant to exemptions (8), (9)(A)(ii), and 
(9)(B). 

7. Administrative Action under section 208 
of the Federal Credit Union Act. Closed 
pursuant to exemptions (8), (9)(A){ii), and 
(9}(B). 

FOR MORE INFORMATION CONTACT: Becky 
Baker, Secretary of the Board, 
Telephone (202) 682-9600. 

Becky Baker, 

Secretary of the Board. 

[FR Doc. 91-2950 Filed 24-91; 12:52 pm] 
BILLING CODE 7535-01-M 


OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION 


TIME AND DATE: 10:00 a.m., Thursday, 
February 21, 1991. 


PLACE: Room 410, 1825 K Street, NW., 
Washington, DC 20006. 


status: Open Meeting. 
MATTERS TO BE CONSIDERED: Oral — 
Argument before the Commission in— 


American Cyanamid Company 
OSHRC Docket No. 86-0681 
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CONTACT PERSON FOR MORE 
INFORMATION: Mrs. Mary Ann Miller 
(202) 634-4015. 

Dated: January 31, 1991. 
Earl R. Ohman, Jr., 
General Counsel. 
[FR Doc. 91-2899 Filed 2-4-1; 11:22 am] 
BILLING CODE 7600-01-M 


RESOLUTION TRUST CORPORATION 
Matter To Be Added for Consideration 
at an Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 


U.S.C. 552b), notice is hereby given that 
the following matter will be added to the 
agenda for consideration at the open 
meeting of the Board of Directors of the 
Resolution Trust Corporation scheduled 
to be held at 2:00 p.m. on Tuesday, 
February 5, 1991, in the Board Room on 
the sixth floor of the FDIC Building 
located at 550—17th Street, NW., 
Washington, DC. 


Summary Agenda 


B. Memorandum re: 
Proposed final rule Governing Priority of 
Distribution of Claims Against the 
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Resolution Trust Corporation as 
Receiver. 


Requests for further information 
concerning the meeting may be directed 
to John M. Buckley, Jr., Executive 
Secretary of the Corporation, at (202) . 
416-7282. 

Dated: February 4, 1991. 

Resolution Trust Corporation. 

John M. Buckley, Jr., 

Executive Secretary. 

[FR Doc. 91-2960 Filed 2-4-81; 12:52 pm] 
BILLING CODE 6714-01-M 
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DEPARTMENT OF EDUCATION 
Office of Special Education Programs 
(CFDA No.: 84.029} 


Final Funding Priorities for Training 
Personnel for the Education of 
individuals with Disabilities Program 


AGENCY: Department of Education. 


ACTION: Notice of final funding priorities 
for Training Personnel for the Education 
of Individuals with Disabilities Program. 


summary: The Secretary announces 
final funding priorities for grants under 
the Training Personnel for the Education 
of Individuals with Disabilities Program. 
EFFECTIVE DATE: These priorities will 
take effect either 45 days after 
publication in the Federal Register or 
later if Congress takes certain 
adjournments. If you want to know the 
effective date of these funding priorities 
call or write the Department of 
Education contact person. 


FOR FURTHER INFORMATION CONTACT: 
Max Mueller, Division of Personnel 
Preparation, Office of Special Education 
Programs, Department of Education, 400 
Maryland Avenue SW., (Switzer 
Building, room 3512-MS 2651) 
Washington, DC 20202. Telephone (202) 
732-1554. 

SUPPLEMENTARY INFORMATION: On July 
31, 1990, at 55 FR 31153, the Secretary 
published in the Federal Register a 
Notice of Proposed Funding Priorities for 
fiscal year 1991, for Training Personnel 
for the Education of Children with 
Handicaps. The title of this program has 
been changed to the Training Personnel 
for the Education of Individuals with 
Disabilities Program by the Education of 
the Handicapped Act Amendments of 
1990 (Pub. L. 101-478). 

A notice requesting transmittal of 
applications under these priorities is 
published in this issue of the Federal 
Register. 


Analysis of Comments and Changes 


A total of 107 respondents submitted 
comments on the proposed priorities. As 
a result of those comments and other 
factors, seven changes were made: (1} 
The competitive priorities for 
Preparation of Personnel for Low 
Incidence Populations, and for Training 
Personnel to Serve Infants, Toddlers, 
and Preschoolers have been changed to 
absolute priorities and early 
intervention dropped from ihe absolute 
priority on Preparation of Special 
Education Perscnnel; (2) Attention to 
training in the use of assistive 
technologies has been added to the 

priorities on Preparation of Special 


Education Personnel, Preparation of. 


- Personnel for Low Incidence 


Populations, and Training Personnel to 
Serve Infants, Toddlers, and 
Preschoolers; (3) An “eligible 
applicants” section has been added to 
each of the absolute priorities to address 
the confusion indicated in some 
comments; (4) With respect to 
competitive priority 2, the Department 
has changed the way the competitive 
preference is awarded to give more 
value to those applications that 
concentrate on Promoting Full 
Qualification of Personnel Serving 
Children with Disabilities; (5) 
Requirements that are common to alt 
competitions have been relocated in the 
text to clarify their general applicability 
independent of specific priorities; {6} 
The number of points for addressing the 
priority for Utilizing Innovative 
Recruitment and Retention Strategies is 
reduced from 10 to 5 because the higher 
point value would place too much 
emphasis on the priority as compared. 
with the value of regular selection 
criteria with the possible result of 
funding low quality projects just 
because of their relationship to the 
priority; and (7) Under Absolute Priority 
2, the Preparation of Related Services 
Personnel, competitive priority (2) on 
promoting full qualifications for 
personnel has been deleted because 
partially qualified personnel are less of 
a problem in related services than in 
special education. 

The Secretary has also made a 
number of minor technical changes. 
Other changes have been made to make 
the priorities consistent with recent 
legislation reauthorizing the program; 
the Education of the Handicapped Act 
Amendments of 1990 (Pub. L. 101-476). 


General Comments 


The majority of comments addressed 
issues relating to differences between 
absolute and competitive priorities 
rather than to the funding priorities 
themselves. The change from using only 
absolute priorities to absolute priorities 
in conjunction with competitive 
priorities is unrelated to programmatic 
or funding issues. The shift from 
absolute to competitive priorities is an 
administrative decision aimed primarily 
at improving the processing of 
applications by reducing the duplication 
of effort involved in large numbers of 
separate competitions. This change is 
not expected to affect significantly the 
selection or funding of applications or 
projected outcomes of the program. 

Many of the comments regarding the 
use of competitive as opposed to 
absolute priorites indicated that the 
commenters assumed changes in grant 
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evaluation processes that are not 
required by use of competitive priorities 
nor anticipated by the Secretary. A 
competitive priority is usually just as ” 
effective as an absolute priority in 
directing funding toward specific 
targets. Use of competitive priorities 
also allows applicants to compete for a 
much larger pool of available funds than 
would be the case if they were required 
to apply to a large number of completely 
separate competitions. 

Comment: Six commenters noted that 


’ the comment period for the notice of | 


proposed priorities was at a time when 
many program constituents were on 
vacation and therefore may have been 
unable to respond. - 

Discussion: The amount of time 
required to announce closing dates, 
provide for application preparation and 
review periods, and to negotiate and 
award projects by the end of the fiscal 
year would not have allowed for a 
substantially later announcement. 

- Changes: The comment period was 
extended for two additional weeks to 
provide additional opportunity to 
respond. 

Comment: Several commenters 
indicated that they found it difficult to 
comment on the proposed priorities 
independent of knowledge of the 
projected dollar figures associated with 
the priorities. 

Discussion: Under Department 
procedures, budget considerations are 
independent of priority setting and 
generally not addressed in connection 
with proposed priorities. Estimated 
budget projections are included in the 
invitation for applications in this issue 
of the Federal Register. 

Changes: None. 

Comment: Sixteen commenters asked 
how the proposed priorities would affect 
funding in various priority areas. 

Discussion: Use of competitive versus 
absolute priorities is anticipated to have 
little or no effect on distribution of funds 
across priority areas. Application of 
proposed 1991 priority strategies to data 
from 1990 competitions suggests that.the 


‘ overall change in the project portfolio 


would have been approximately three 
projects out of a total of 200 projects 
funded. 

Changes: None. 

Comment: Seven commenters 
suggested that the description of 
competitive priorities was unclear. 

Discussion: This language is drawn 
from general Department regulations. 
{EDGAR, 34 CFR 75.105(c)(2)) which are 
not subject to modification in 
connection with the announcement of 
priorities. The Secretary acknowledges 
that because competitive priorities have 
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not traditionally been used in this 

program, however, additional 
clarification of the use of each priarity is 
required. 

Changes: The description of 
competitive priorities is clarified in the 
Notice of Final Priorities, including how 
a competitive priority is applied. 

Comment: Twenty-nine commenters 
expressed concern that use of 
competitive priorities would reduce the 
quality of the panel review process. 

Discussion: No changes in panel 
review procedures were proposed. The 
procedures for selection of panel 
members, and assignment of 
applications and readers to panels is no 
different for competitive than for 
absolute priorities, therefore, the quality 
of pane! reviews will not be affected. 

Changes: None. 

Comment: Fourteen commenters 
expressed concern that the Department, 
as opposed to the applicant, would 
make all decisions as to what 
applications would be considered under 
each priority. 

ssion: The use of competitive 
priorities will not change the method 
used to determine whether a particular 
application will be considered under 
any priority. ndependent of whether a 
priority is absolute or competitive, 
applicants are expected to indicate the 
priority or priorities under which they 
wish to have their application reviewed. 
Department staff and peer review 
panels further review applications‘to 
determine whether or not consideration 
under particular priorities is warranted. 
There is no difference in this 
under rence competitive priorities. 


Changes: 

Comment: Three commenters 
expressed concern that fewer priorities 
were being proposed and noted that the 
Secretary previously {in 1988) rejected 
requests to reduce the number of 
priorities. 

Discussion: There is no decrease in 
the number of priorities from fiscal year 
1990. The Department is strongly 
committe to directing more program 
resources to areas of greatest need. 
Three additional priorities were 
proposed to increase the precision of 
targeting program funding. These areas 
are Utilizing Innovative Recruitment and 
Retention Strategies, Promoting Full 
Qualification of Personne! Serving 
Children with Disabilities, and 
Preparation of Paraprofessionals. The 
fact that these categories are expressed 
as competitive rather than absolute in 

diminishes 


the importance of 
these priorities. 
Changes: None. 
Comment: One commenter expressed 
concern that the Secretary would select 


= a single application in each priority 


a The Secretary expects 
that the use of onngetiieas priorities will 
result in a significant number of projects 
funded under each priority. 

Changes: None. 

Comment: One commenter objected to 
the proposed priorities because, in his 
locality, the major concern is with 
teachers to assist in assuring integration 
of mildly handicapped students and 
with teachers with limited licenses. 

Discussion: Both these issues are 
considered in the proposed priorities. 
Integration of students with disabilities 
is covered as a general requirement 
(item #2) of all projects, and limited 
licenses is the target of the priority for 


— Full Qualifications for 


Personnel Serving Children with 
Disabilities. 

Changes: None. 

Comment: One commenter suggested 
that the number of priorities being 
considered would diminish funding for 
other critical areas, such as training of 
administrators and supervisors. 

Discussion: The purpose of 
establishing priorities is to direct 
funding toward areas of greatest need. 
Department planning efforts included 
consideration of several additional 
potential priority areas. However, 
overall budget constraints require some 
limitation in the total number of priority 
areas that can be supported. The 
Secretary does not anticipate that the 
emphasis on projects that address 
competitive priorities will completely 
negate the possibility of fending some 
projects in areas not ao for 
“Gane ee priority cons tion. 


Comment: One| commenter 
recommended that all projects be 
directed to include training in Cued 
Speech. 

Discussion: While Cued Speech has 
been demonstrated as effective in 
enhancing communication for a variety 
of children with disabilities, it is not in 
sufficient use to justify making this a 


content is generally considered to be 
beyond the purview of Federal 
priorities, except as applied to very 


broad areas having policy implications. 
Changes: None. 

Preperation of Special Education 

Personnel (Absolute) 


Comment: One commenter suggested 
that all teachers should receive training 


in assistive ; 

2 ion: Consistent with the 1990 
Amendments, training in instructional 
and assistive technology has been 


added as an appropriate target under 
the Preparation of Special Educators 
priority and further emphasized under 
the Training Personnel for Low 


Incidence Populations and Training 


Personne! to Serve Infants, Toddlers, 
and Preschoolers priorities. However, - 
the Secretary does not believe that the 
need for training in this area requires its 
inclusion in all special education 
training programs. Requirements for 
specific training content are generally 


‘considered to be beyond the purview of 


Federal priorities, except as applied to 
very broad areas having policy 
implications or where there is 
substantial reason to believe that an 
area of content is sufficiently general to 
demand routine attention. 

Changes: Changes have been made in 
the priorities as indicated. 


Preparation of Related Services 
Personnel (Absohute) 


Comment: Two commenters suggested 
that State educational agencies be 
added as eligible applicants under the 
Preparation of Related Services 
Personne! priority. 

Discussion: State educational 
agencies are not eligible applicants 
under section 632{a} of the Individuals 
with Disabilities Education Act, which 
authorizes this priority. Thus, the 
requested change is a matter for 
legislative consideration and not subject 
to modification through priority setting 
procedures. 

Changes: None. 

Comment: One commenter requested 
assurance that training of physicians is 
no less of a priority than training other 
related services professionals. 

Discussion: Funding for ee 
training under this authority is expected 
to support provision of related services 
as defined by the Individuals with 
Disabilities Education Act (IDEA). To 
the extent that those services are 
provided by physicians, the training is 
appropriate for support under this 
priority. 

Changes: None. 


Training Personnel Te Serve Infants, 
Toddlers, and Preschoolers (Absolute} 


Comment: Fourteen commenters 
suggested that this be made an absolute 
rather than a competitive priority. 
Commenters noted that the training of 
special educators and related services 
personnel is relatively distinct with 
respect to providing services to 
individuals at higher age levels. 

, the commenters painted out 
that at the preschool! level} the 
distinction fs much less clear and may 


even be counterproductive in training 
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personne! to previde service to infants 
and toddlers. Accordingly, the 
commenters suggested that personnel - 
training needs at this level be given 
totally independent consideration. 
Discussion: The Secretary believes 
the change from competitive to absolute 
priority is justified based on those 
comments. In addition, the 1990 


Amendments suggest that the Congress 
views early intervention an asa 
unique target group. 

Changes: This priority has been 
redesignated as an absolute priority. 
Also, because this priority will address: 
the need for early intervention 
personnel, these personnel have been . 
dropped from the absolute priority 
dealing with special education. 


Training Personnel for Low Incidence 
Populations (Absolute) 


Comment: Forty-two commenters 
suggested specifically that the low 
incidence priority be an absolute 
priority. Various data on teacher 
shortages suggest that needs are 
especially critical for teachers of low 
incidence populations. In addition, 
commenters noted that maintenance of 
preparation programs in low incidence 
areas tended to be exceptionally 
expensive and less likely than other 
areas to generate sufficient student 
enrollment to guarantee adequate 
institutional support. 

Discussion: The specific issues noted: 
are largely independent of whether 
Federal support is provided as a result 
of absolute or competitive priorities. 
Nevertheless, the Secretary is sensitive 
to the extensive concerns raised in these 
comments. 

Changes: The Notice of Final Priorities 
establishes an absolute priority for 
preparation of personnel to serve low 
incidence populations. 

Comment: Two commenters noted the 
omission of deafness and deaf-blindness 
as low incidence categories. : 

Discussion: This was an oversight in 
the proposed priority resulting from 
efforts to follow emerging changes in 
legisiative language relating to the terms 
hearing impaired, hard of hearing, and 
deaf. 

Changes: The final priority includes 
deafness and deaf-blindness as 
appropriate low incidence populations - 
as well as other populations added by 
the 1990 Amendments. 


Utilizing Innovative Recruitment and 
Retention Strategies (Competitive) 


Comment: One commenter suggested 
that a prionity for projects demonstrating 
innovative recruitment and retention 
strategies is unnecessary. 


5 


Discussion: Based on current 
literature and recent ‘testimony before : 
the Congress, the Secretary believes that 
this is an extremely important issue in 
special education today. Inclusion of - . 
this issue as a competitive priority is - 
necessary in order to reinforce efforts to 
improve the effectiveness of the 
program. 

Changes: None. 

Comment: One commenter expressed 
concern about the number of 


“subpriorities” under the Recruitment 
and Retention priority. 
Discussion: This list of activities i is not 
presented as subpriorities but as 
examples of a variety of ways 


applicants might address this priority. 
Changes: None. 


Training Personnel To Work in Rural 
Areas, Training Personnel To Provide 
Transition Services, Training Personnel 
To Serve Racial, Ethnic, and Language 
Minority Children With Disabilities 
(Competitive) 


Comment: Seventeen commenters 
requested that these be changed to 
absolute priorities. 

Discussion: As noted above, the 
Secretary believes a competitive priority 
can be just as effective as an absolute 
priority in directing funding toward 
specific targets. Competitive preferences 
can be as effective as absolute priorities 
in assuring that reasonable 
accommodation is made to priority 
issues. In addition, competitive priorities 
provide an administrative tool that 
increases the efficiency of management: 
of the program with essentially no 
difference in programmatic aspects of 
funding. Use of competitive priorities 
also allows applicants to compete for a 
much larger pool of available funds than 
would be the case if they applied to a 
large number of completely separate 
competitions. : 

Changes: None. 


Preparation of Paraprofessionals 
(Competitive) 


Comment: Two commenters suggested 
that State educational agencies be 
added as eligible applicants under the 
Preparation of Paraprofessionals 
priority. 

Discussion: State educational 
agencies are not eligible applicants 
under section 631(a) of IDEA. Thus, the 
requested change is a matter for 
legislative consideration and not subject 
to modification through priority setting - 
procedures. 

Changes: None. : 

‘Comment: One commenter suggested - 
that paraprofessional training should 
emphasize a combination of prestrene *. 
and inservice training. 
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Discussion: The currert 
announcement considers only preservice 


‘training programs. The Secretary will 


consider application of this priority in ; 


future announcements of programs that 
include inservice training activities 
(sections 631(b) and 632 of IDEA). 
Changes: None. 
No comments were received with 
regard to priority two. 
Title of Program: Training Personnel for 


the Education of Individuals With 
Disabilities Program 


{CFDA No.: 84.025} 

Purpose: The purpose of this program. 
is to increase the quantity and improve 
the quality of personnel availab 
serve infants, toddlers, children, and 
youth with disabilities through the 
provision of awards to support the 
preservice training of personnel for 
careers in special education and early 
intervention in special education 
teaching, related services, supervision 
and administration, research, and 
personnel training; and through support 
of special projects designed to develop 
and demonstrate new approaches for - 
preservice“and inservice training. The 
program also includes separate 
components for support of parent 
training‘and information projects and _ 
training by State educational agencies. 

- Priorities: The Secretary establishes 
the following priorities for the Training 
Personnel for the Education of 
Individuals with Disabilities Program, 
CFDA No. 84.029. In accordancé with © 
the Education Department General ; 
Administrative Regulations (EDGAR, 34 
CFR 75.105), the Secretary establishes. 
both absolute and competitive priorities 
under this program. That is, the 
Secretary will select for funding only 
those applications proposing projects 
that meet one of the absolute priorities - 
and will select applications addressing 
competitive priorities in preference to 
more general training projects within the 
absolute priorities. 

All projects funded under this 
program must assure that the training 
program devoies significant attention, as 
appropriate, to: 

(1) Training techniques and 
procedures designed to foster 
collaboration between special teachers 
and regular teachers, administrators, 
related service personnel, infant 
intervention specialists, and parents. 

(2) Training techniques, procedures, 
and practica designed to foster 
integration of children with disabilities 
into regular education settings to the 
maximum extent feasible. ~ 

*(3) Interdisciplinary preparation in all 
areas where this is relevant. 
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(4) Special recruitment efforts directed 
personnel. 


toward minority 
Absofute Priorities — 

The Secretary establishes the 
following four absolute priorities. These 


priorities wil} be implemented through 
separate competitions. 


CFDA No. 84.029B—Preparation of 
Personnel for Careers in Special 
Education 

This priority supports preservice 
preparation of personnel for careers in 
special education and of supervisors of 
those personnel. Preservice training 
includes additional training for currently 
employed teachers seeking additional 
degrees, certificates, or endorsements. 
Training at the baccalaureate, masters, 
or specialist level is appropriate. Under 
this priority, special educatian personnel 
include special education teachers, 
speech-language pathologists, 
audiologists, adapted physical education 
teachers, vocational educators, and 
instructional and assistive technalogy 
specialists. Training of administrators 
and supervisors at the baccalaureate 
and masters level is also appropriate 
under this priority. Projects must be 
consistent with the needs for personnel 
training identified by the comprehensive 
personnel development system of the 
State or States typically employing 
program graduates. Projects must either 
represent new program activities of the 
applicant agency, or be designed to 
significantly improve ongoing programs. 

Eligible applicants are institutions of 
higher education and appropriate 
private nonprofit organizations. 
Grantees must meet State and 
professiona! standards for personnel 
preparation. 

Within this ae meaninn the Secretary 
gives a preference to projects addressing 
one or more of the following competitive 
priorities: 

(1) Utilizing innovative recruitment 
and retention strategies, 

(2) Promoting full qualifications for 
personne! serving children with 
disabilities, 

(3) Training personnel to work in rural 
areas, 

(4) Training personne! to provide 
transition services, and 

(5) Training personne! to serve racial, 
ethnic, and language minority children 
with disabilities. 

These competitive priorities are 


_ described fully in a later section of this 


notice. 


CFDA No. 84.029F—Preparation of 
Related Services Personnel 

Related services funding supports 
preservice preparation oft individuals toa 


provide developmental, corrective, and 
other supportive services that assist 
children with disabilities to benefit from 
special education. These include, by 
regulatory and legislative definition— 
paraprofessional personnel, therapeutic 
recreation aan health service 
providers, physical therapists (PT), 
occupationa} therapists (OT), schoo? 
psychologists, schoo} socia} workers, 
counselors including rehabilitation 
counselors, and other related services 
personnel. In the past the “other” 
category has provided support for 
training of interpreters, orientation and 
mobility specialists, respite care 
providers, art therapists, volunteers, and 
to the limited degree specified in the law 
and implementing regulations, 
physicians. Projects to train personnel 
identified as special education 
personnel are not appropriate, even if. 
those personne? may be considered 
related services personnef in other 
contexts. Projects must be consistent . 
with the needs for personnel identified 
by the comprehensive system of 
personne} development (CSPD) of the 
State or States typically employing 
program graduates. 

This progam is nat designed for 
general training in related disciplines. 
Projects must include inducements and 
preparation to increase the probability 
that graduates will direct their efforts 
toward supportive services to special 
education. For example, a project in 
occupational therapy might support a 
special strand on pediatric or juvenile 
psychiatric OT, support those students 
whose career goal is OT in the schools, 
or provide for practica and internships 
in school settings. 

Eligible applicants are institutions of 
higher education and appropriate 
private nonprofit organizations. 
Grantees must meet State and 
professional standards for personnel 
preparation. 

Within this competition, the Secretary 
gives a preference to projects addressing 
one or more of the following competitive 
priorities: 

(1) Utilizing innovative recruitment 
and retention strategies, 

(2) Training personne! to work in rural 
areas, 

(3) Training personne! to provide 
transition services, 

(4) Preparation of peraprofeesionale, 
and 

(5} Training personnel to serve racial, 
ethnic, and language minority childres 
with disabilities. 

These competitive priorities are 
described fully in a later section of this 
notice. 


CEDA No, 94.0080—Trainis Personnel ’ 


to Serve Infants, Toddlers, and 


Preschoolers 


This priority supports projects 
designed te provide preservice 
reparati personnel wha serve 
infants, toddlers, and preschoal children 
with disabilities far wha are at high risk 
of becoming disabled), and their 


families. Personnel may be prepared te 


provide short-term services or long-term 
services that extend into a child’s 
preschool program. The training 
program must have a clear and limited 
focus on the special needs of children 
within the age range from birth through 
five years. The program mist also must 
include consideration of family 
involvement in early intervention and 
preschool education. Training programs 


‘ under this priority must have a 


significant interdisciplinary focus and 


. include attention to training in 


instructional and assistive technology. 

Eligible applicants are institutions of 
higher education and appropriate 
private nonprofit organizations. 
Grantees must meet State and 
professional standards far personnel 
preparation. . 

Within this competition, the Secretary 
gives a preference te projects a 
one or more of the following competitive 
priorities: 

(1] Utilizing innovative recruitment 
and retention strategies, 

(2} Training personnel to work in rural 
areas, 

(3) Preparation of paraprofessianals, 

(4) Training personnel to serve racial, 
ethnic, and language minority children 
with disabilities. 

These competitive priorities are 
described fully in a ree section of this 
notice. 


CFDA No. 84.029A—Preparation of 
Personnel for Low Incidence Populations 


This priority supports preparation of 
special educators, related service, and 
early intervention personnel who serve 
children with low incidence disabilities. 

Specifically, the Secretary selects the 
following low incidence categories: 

(1) Severe disabilities, including 
intense physical or mental problems, 
and deaf-blindness and other multiple 
disabilities. 

(2) Hearing disabilities including 
deafness. 

(3) Visual disabilities including 
blindness. 

(4) Serious emotional disturbance. 

(5) Autism. 

(6) Other health impairments, 
including chronic or acute health 
problems. 
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Training programs under this priority 
must devote significant attention to 
training in instructional and assistive 
technology. . 

Eligible applicants are institutions of - 
higher education and appropriate 
private nonprofit organizations. 
Grantees must meet State and 
professional standards for personnel 
preparation. 

Within this competition, the Secretary 
gives a preference to projects addressing 
one or more of the following competitive 
priorities: 

(1) Utilizing innovative recruitment 
and retention strategies. 

(2) Promoting full qualifications for 
personnel serving children with 
disabilities. 

(3) Training personnel to work in rural 
areas. 

(4) Training personnel to provide 
transition services. 

(5) Preparation of paraprofessionals, 
and 

(6) Training personnel to serve racial, 
ethnic, and language minority children 
with disabilities. 

These competitive priorties are 
described fully in a later section of this 
notice. 


Competitive Priorities 


The Secretary establishes competitive. 
priorities, i.e., awards additional points - 


to applications that meet the priority in 
a particularly effective way, or selects 
an application that meets a priority over 
an application of comparable merit that 
does not meet the priority. 


Priority 1: Utilizing Innovative 


Recruitment and Retention Strategies . 


Various data suggest imminent 
shortages of special education and 


related services personnel ranging up to - 


as much as 50 percent. This priority will - 


provide support to projects that explore - 


emerging and creative sources of supply 
of personnel with degrees and 
certification in special education, 


related services, and early intervention; - 


and innovative strategies related to 


' recruitment and retention of personnel. _ 


Any recruitment or retention strategies 
that can be replicated can be explored 
within this competition. Projects may 
include but are not limited to: 


_© Special recruitment efforts directed - 


toward minority special education . 
teachers. 


¢ Stipends and other financial support 


for high school students who agree to 
attend in-State special education 
training programs and who agree to. - 
spend a fixed period in special 
education within the State where 
training was provided and supported. 


* Strategies such as a Speakers 
Bureau, development of recruitment 
materials, and support of Future 
Educators of America clubs for the 
purpose of moiivating high school 
students during their junior and senior 
years to pursue careers in special 
education prior to the award of 
scholarships or traineeships. 

¢ Scholarships or traineeships for 
classroom aides who have resided in the 
community for a substantial period of 
time and are likely to remain in the 
community for the foreseeable future 
because of family ties, family business, 
job of spouse, etc. Studies have 
indicated that these persons are likely to 
have low attrition rates in that they are 
committed to staying in the community. 

e Financial support (stipends or 
scholarships) for military retirees to 
attend in-State special education 
training programs in preparation for 
second careers. 

¢ Training and financial support for 
volunteers who have experience 
working with children with disabilities. 
Training which leads to a college degree 
in special education could be provided 
while working. © 

¢ Scholarships and stipends for 
persons with disabilities who are 


interested in special education as a first" 


or second career. 

e Paid apprenticeships as well as 
scholarships for individuals from 
disadvantaged backgrounds who are 


teaching in general education or serving 


as classroom aides. Special education 
coursework could be taken while the 
person is working. 

¢ Paid extension courses for Native 
Americans living on reservations with 


college credit leading toward a degree in 


special education. 
¢ Business/education partnerships 
providing supplemental income for a 


fixed period of time for selected persons - 


who agree to work for 2-4 years in the 
State where training was provided. 
Participants in this program could be 


chosen from interested persons working ° 


in business with coursework taken at 


night, weekends, or within flexible work « 


schedules. 

¢ Recruitment through Immigration 
Departments to identify potential 
minority special education teachers. 

¢ Recruitment from junior college 
graduates. 

* Recruitment and retraining of 


' teachers not currently in the special 


education workforce. 

* Recruitment and financial support 
provided for persons recruited from 
depressed industries. - 

Under 34 CFR 75.105(c)(2){i), the 


* Secretary awards up to five points to an : 
- application that meets this priority in a 
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particularly effective way. These points 
are in addition to any points the — 
application earns under the selection 
criteria for the program. 


Priority 2; Promoting Full Qualifications 
for Personnel Serving Children With 
Disabilities 


Recent data suggest that as much as 
30 percent of the current teaching force 
is working with less than full; 
appropriate credentials. Therefore, a 
competitive preference may be given to 
projects designed specifically to identify 
and train personnel who are working 
with less than full certification or 
outside their fields of specializa¥on, to 
assist them in becoming fully qualified. 
Student incentives; extension, summer, 
and evening programs; internships; . 
alternative certification plans; and other 
innovative practices are appropriate 
under this priority. , 

Under 34 CFR 75.105(c)(2)(i), the 
Secretary awards up to ten points to an 
application that meets.this priority in a 
particularly effective way. These points 
are in addition to any the application 
earns undef the selection qian for the 
program. - 


Priority 3: Trdining Personnel To Work 
in Rural Areas 

Available data suggest that in many 
States personnel shortages are two to 
three times as severe in rural areas as in 
other areas. Therefore, the Secretary 
gives a competitive preference to 
training personnel who will serve 
infants, Projects, including curricula, 
procedures, practical, and innovative 
use of technology, must be designed to 
provide training to assist personnel to 
work with parents, teachers, and 
administrators in these special 
environments. Special strategies should 
be designed to recruit personnel from 
rural areas who will most likely. return 
to these areas. 

Under 34 CFR 75.105fc)(2)(ii); the 
Secretary selects an application that 
meets ihis priority over an application of 
comparable merit that does not meet the 
priority. : 


Priority 4: Training Personnel To Provide 


-Transition Services 


Personnel shortages are particularly 


_ severe at the upper end of the age range 


of special education; and transition from 


_ schools to higher education, careers, and 
‘ community living is extremely difficult. 


Therefore, the Secretary gives a 


‘ competitive preference for preparation 


of personnel who assist youth with 
disabilities in their transition from 
school to adult roles. Personnel may be 


: prépared to provide short-term - - 
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transitional services, long-term 
structured employment services, or 
instruction in community and school 
settings with secondary school students. 
Under 34 CFR 75.105(c)(2)(ii), the 
Secretary selects an application that 
meets this priority over an application of 
comparable merit that does not meet the 
priority. 
Priority 5: Preparation of 
Paraprofessionals 


Emerging data suggest that 
paraprofessionals are being increasingly 
involved in programs for children with 
disabilities, especially at the early 
childhood and transition levels. There is 
also evidence of schools having 
particular difficulties in recruiting 
educational interpreters for the deaf. 
Therefore, the Secretary gives a 
competitive preference for preparation 
of paraprofessional personnel to_meet 
these needs. 

Under 34 CFR 75.105(c)(2)(ii), the 
Secretary selects an application that 
meets this priority over an application of 
comparable merit that does not meet the 
priccity. 

Priority 6: Training Personnel To Serve 
Racial, Ethnic, and Language Minority 
Children With Disabilities 

Minorities are overrepresented among 
children with disabilities. To address 
this issue, the Secretary proposes to give 
a competitive preference to projects that 
support the preservice preparation-of 
early intervention, special education, 
and related services personnel who will 
serve minority pépulations of infants, 
toddlers, children, and youth with 
disabilities who, because minority 
status, require professional 
competencies in addition to those 
needed to serve other infants, toddlers, 
children, and youth with similar 
disabilities. Projects funded under this 
priority must be aimed at specific 
minority populations, must determine 


the additional competencies that are 
needed by professionals serving those 
populations, and must determine how 
the training program will result in the 
attainment of those competencies. - 

Under 34 CFR 75.105(c)(2)(ii), the 
Secretary selects an application that 
meets this priority over an application of 
comparable merit that does not meet the 
priority. 


Intergovernmental Review 


These programs are subject to the 
requirements of Executive Order 12372 
(Intergovernmental Review of Federal 
Programs) and the regulations in 34 CFR 
part 79. The objective of the Executive 
order is to foster an intergovernmental 
partnership and to strengthen 
Federalism by relying on State and local 
processes for State and local 
government coordination and review of 
proposed Federal financial assistance. 

In accordance with the Order, this 
document is intended to provide early 
notification of the Department's specific 
plans and action for this program. 

Authority: 20 U.S.C. 1431. 

Dated: December 17, 1990. 

(Catalog of Federal Domestic Assitance 
Number 84.029, Preparation of Personnel for 


the Education of Individuals With 
Disabilities) 


Ted Sanders, 

Acting Secretary of Education. 

[FR Doc. 91-2737 Filed 2-5-91; 8:45 am] 
BILLING CODE 4000-01-™ 


DEPARTMENT OF EDUCATION 


Office of Bilingual Education and 
Minority Languages Affairs 


Bilingual Education: State Education 
Agency Program — 
AGENCY: Department of Education. 


ACTION: Notice of Request for fiscal year 
1989 Data and information under the 
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Bilingual Education: state educational 
agency program. 


PROGRAMMATIC INFORMATION: The State 
Educational Agency (SEA) Program 
provides financial assistance to SEAs to 
collect, aggregate, analyze, and publish — 
data and information on limited English 
proficient (LEP) persons in their States 
and the educational services provided or 
available to those persons. Authority for 
this program is found in section 7032 of 
the Bilingual Education Act (20 U.S.C. 
3302). 


DATE FOR SUBMITTING DATA AND 
INFORMATION: SEA Program regulations 
in 34 CFR 548.10(b) require grantees 
under this program to report the data 
and information specified in 34 CFR 
548.10(c) to the Secretary. Reports © 
containing the data and information for 
fiscal year (FY) 1989 must be submitted 
by FY 1989 SEA grantees on or before 
February 15, 1991. 

ADDRESSES: Reports should be 
addressed to Luis A. Catarineau, U.S. 
Department of Education, Office of 
Bilingual Education and Minority 
Languages Affairs, 400 Maryland 
Avenue SW., room 5086, Switzer 
Building, Washington, DC 20202-6641. 
FOR FURTHER INFORMATION CONTACT: 
Luis A. Catarineau. Telephone: (202) 
732-5707. Deaf and hearing impaired 
individuals may call the Federal Dual 
Party Relay Service at 1-800-877-8339 
(in the Washington, DC 202 area code, 
telephone 708-9300) between 8 a.m. and 
7 p.m., Eastern time. 


Authority: 20 U.S.C. 3302. 
Dated: January 24, 1991. 


Rita Esquivel, 

Director, Office of Bilingual Education and 
Minority Languages Affairs. 

[FR Doc. 91-2736 Filed 2-5-1; 8:45 am] 
BILLING CODE 4000-01-« : 
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DEPARTMENT OF AGRICULTURE 
Forest Service 


36 CFR Part 217 
RIN 0596-AB10 


Requesting Review of National Forest 
Plans and Project Decisions; Legal 
Notice of Decisions : 


AGENCY: Forest Service, USDA. 
ACTION: Final rule. 


summary: This final rule adopts 
requirements for giving legal notice of 
decisions subject to appeal and removes 
the simultaneous filing requirement for 
Notices of Appeal, along with the 
attendant requirement for dismissal of 
an appeal that was not timely filed with 
both the Reviewing and Deciding 
Officers. Additionally, it provides a non- 
extendable 60-day period for the 
Deciding Officer to assemble and 
forward the relevant documents for 
appeals of land and resource 
management plan approvals, significant 
amendments or revisions, and for other 
programmatic decisions. In addition, 
several technical amendments to 
remove inconsistencies in the appeal 
procedures are made. The intended 
effect is to assure that interested or 
affected parties receive constructive 
notice of a decision, to provide clear 
evidence of timely notice, and to 
improve efficiency and achieve 
consistency in administering the appeals 
process. 

EFFECTIVE DATE: This rule is effective 
February 6, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Kathryn Hauser, National Forest System 
Staff, Forest Service, USDA, P.O. Box 
96090, Washington, DC 20090-6090, (202) 
382-9346. 

SUPPLEMENTARY INFORMATION: On 
March 6, 1990, at 55 FR 7892, the 
Secretary of Agriculture issued an 
interim rule amending the 
administrative appeal procedures at 36 
CFR part 217 to require publication of 
legal notices of decisions subject to 
appeal and provide a period of 7 
calendar days between publication of 
the legal notice and implementation of 
the decision to reduce the possibility of 
an appeai being mooted. The interim 
rule also provided for dismissal of an 
appeal for failure to file with both the 
Reviewing and Deciding Officer and 
removed discretionary review of certain 
dismissal decisions and specified that 
Reviewing Officers shall not extend the 
time periods for review prior to the end 
of the time period allowed for 
intervention. Further, the interim rule 


was amended to require that appellants 
submit two copies of a Notice of Appeal 
to each Officer when the Notice is more 
than 10 pages in length. Additionally, 
the interim rule made several technical 
amendments to the Forest Service 
administrative appeal procedures at 36 
CFR part 251, subpart C. 


Analysis of Public Comment 


The Forest Service received 25 
responses to the Federal Register notice, 
all of which were considered. Responses 
received are available for review at the 
office of the Staff Assistant for 
Operations, National Forest System, 
Forest Service, USDA, Auditors Bldg.. 
3rd Floor, NW Wing, 14th and 
Independence SW., Washington, DC 
20013, telephone (202) 382-9346. 


General Comments 


In addition to the comments on 
specific features of the interim rule, 
some respondents commented on the 
scope of the appeal process in general 
and on other sections of the existing 
rule. Those comments are summarized 
first, along with the Department of 
Agriculture's response to them. 

Coauneat. One respondent agreed 
with the changes but felt that the public 
should be represented and have voting 
powers in the National Forest System. 

Response. While citizens and 
organizations do not vote on Forest 
Service activities, the public is 
represented in National Forest System 
management. Those interested in 
National Forest System management 
can, and do, take advantage of the ; 
opportunity the National Environmental 
Policy Act (NEPA) affords and become 
involved early in the planning and 
decisionmaking process. All National 
Forests keep some kind of schedule of 
planned activities, and many of those 
schedules are published in local 
newspapers. Or, interested persons can 
call or write a District Ranger or Forest 
Supervisor to inquire about upcoming 
activities and decisions and to request 
that they be notified when interaction 
with the public (scoping) on the 
proposed project or activity begins. The 
appeal process is the public's last 
administrative opportunity to obtain 
higher level line officer review of 
decisions formulated during the 
National Forest System planning 
process. The agency encourages this 
respondent and all members of the 
public with an interest in National 
Forest System management to become 
involved early in the process. 

Comment. One respondent felt that 
while long-term decisions such as 
National Forest Land Management Plans 
should be appealable, daily decisions © 
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and activities mandated to carry out a 
plan should not be appealable. Further, 
the respondent wanted decisions subject 


_ to categorical exclusion from 


documentation under National 
Environmental Policy Act (NEPA) 
procedures expanded and non- 
appealable. 

Response. This comment is outside 
the scope of the interim rule change. The 
agency is in the process of revisingits __ 
NEPA procedures including the sectione 
on categorical exclusions. The revisions 
will be published, in draft, in the Federa! 
Register and comments by this 
respondent would be appreciated at that 
time. 

Comment. One respondent wanted to 
return to two levels of review on all 
decisions and questioned the 
requirement that a Deciding Officer 
must forward the decision 
documentation to the next higher officer 
in 1 day. 

Response. The quesiton of levels of 
review was addressed in the preamble 
to the final rule (54 FR 3342, January 23, 
1989) and is beyond the scope of this 
rulemaking. As to the requirement to 
forward documents within 1 day, the 
respondent may have confused the 
requirements in § 217.17 Discretionary 
Review with the requirements in 
§ 217.15 Appeal Record. After a decision 
on an appeal is made, the Reviewing 
Officer is required to forward a copy of 
the decision and the decision documents 
upon which the appeal was predicated 
to the next higher officer within 1 day 
{§ 217.17(b)). The higher level officer has 
discretion to decide whether to review 
the lower level Reviewing Officer's 
decision. On the other hand, pursuant to 
§ 217.15(a), the Deciding Officer has 30 
days after receiving a copy of the notice 
of appeal to assemble the relevant 
decision documentation and pertinent 
records and transmit them to the 
Reviewing Officer. 

Comment. One respondent suggested 
some changes were needed in the 
intervention section. : 

Response. The agency agrees that 


‘there are some problems concerning 


intervention procedures and a proposal 
to revise intervention procedures has 
been published recently in the Federal 
Register. 


Specific Comments 


The following summarizes the major 
comments and suggestions received on 
the interim amendment of 36 CFR part 
217, and the Department's response to 
these comments. The public's comments 
and the responses are keyed to the © 
section numbers and headings of the 
interim rule document. 
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Section 217.5 Giving notice of 
decisions subject to appeal. This section 
of the interim rule required publication . 
of legal notice in a newspaper of general 
circulation, or the Federal Register when 
the Chief is making an initial decision; 
previously, this had been an option. The 
rule also required that the published 
notice specify the date the appeal period 
begins, which is the day following 
publication. In addition, this section 
required Deciding Officers to publish, at 
least twice yearly in the Federal 
Register, a notice identifying which 
newspaper(s) will be used for their lega! 
notices of appealable decisions. The 
interim rule allows Deciding Officers to 
place notices in more than one 
newspaper, but the semiannual Federal 
Register notice must identify the 
primary newspaper which shall be the 
source used to establish the appeal filing 
period and evidence of legal notice. _ 

Comments. None of the respondents 
directly expressed support forthe — 
change, although about one-fourth of 
them gave a blanket endorsement for 
the interim rule. About one-third felt this 
section inadequate or expressed direct 
opposition. Those not supporting these 
requirements were concerned with the 
necessity and timing, economic hardship 
on the public because they would have 
to subscribe to several newspapers if 
they were interested in decisions on 
more than one National Forest, which 
newspapers would be used, and which 
decisions would be published. One --~ 
respondent felt that legal noticé in a 
newspaper should be required when 
initiating an analysis rather than,when 
the decision is made, while another felt 
that posting the decision in a Forest 
Service office prior to approval of some 
projects was adequate public notice. 
Two other respondents wanted to forego 
legal notice altogether and just send the 
Decision Notices out to all interested 
parties. Another respondent was 
concerned about the economic hardship 
on the public needing to subscribe to 
several newspapers in order to keep 
current abobt decisions in different 
locations. 

One respondent felt that newspaper 
publication did not assure notification. 
This respondent alleged that Deciding 
Officers in one of the Forest Service 
Regions “routinely” do not mail decision 
documents promptly, thus effectively 
shortening the time frame in which to 
file an appeal. To assure notification in 
time to file, the respondent 
recommended increasing the time in 
which to file to 90 days. Three 


respondents wrote about identifying the 


newspaper to be used for legal notices. 
Two of these wanted additional 


newspapers identified in their local 
area; the third respondent felt that the 
notice requirement should be for all 
newspapers in the countries that 
surround or include the Forest land 
affected by the decision. One 
respondent who supported legal notice 
of decisions also wanted all Chief's 
appeal decisions published in the 
Federal Register. Lastly, one respondent 
was concerned about the delay caused 
by publication and its effect on 
implementing projects, especially where 
a third party is involved such as an 
appeal of an application for permit to 
drill for oil and gas. 

Response. While it is important, and 
requried by law, that the agency inform 
the public of prospective activities, local 
forest officers cannot possibly know or 
identify and subsequently involve all the 
persons or organizations that might have 
an interest in a particular activity or 
class of activity. However, equally 
important, and also required by law, is 
the necessity to give timely and 
constructive notice of decisions to the 
public. It is this latter type of notice that 
was the focus of the interim rule change. 
Thus, the suggestion to use pre- 
decisional notice is not appropriate. 

Further, it needs to be emphasized 
that the mandatory legal notice 
requirement is in addition to the 
requirement that already exists that the 
Deciding Officer promptly mail the 
appropriate decision document to those 
who have, in writing, requested it and to 
those who are known to have 
participated in the decisionmaking 
process. While it may appear, as some 
respondents suggested, that direct notice 
is adequate notice, it is not always 
possible to identify, notify, and involve 
all those interested in a particular 
activity. The legal notice published in a 
newspaper thus provides an additional 
method of notifying potentially 
interested persons of Forest Service 
actions. 

In previous appeal rules, the filing 
time for appeals was 30 days. When 36 
CFR 211.19 was revised and 36 CFR 
211.18 was created, the time was 
changed to 45 days to account for the 
mailing time. The agency still believes 
this is sufficient time for appealing 
project decisions. The comment about 
the specific Region and their mailing of 
documents has been forwarded to the 
Regional Forester so that the allegations 
can be looked into. 

While the agency is sympathetic to 
the economic hardship that might be 
encountered by those who need to 
subscribe to additional newspapers, as 
previously noted, the legal notice is not 
the only means available for learning 
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about decisions. Anyone wanting to 
know whether or not a decision has 
been issued on a specific decision 
always has the option of calling. writing, 
or visiting the appropriate Forest 
Service office for information. In 
addition, many county libraries have 
subscriptions to newspapers in the area. - 

Under the interim rule, forest officers, 
were required to select one newspaper 
of general circulation for their legal 
notices, but were given discretion to 
identify additional newspapers that 
would also be used because of the cost 
involved in publishing legal notices. The 
comments that contained specific 
requests for additional papers have 
been forwarded to the appropriate forest 
officers. To publish legal notices in all 
newspapers would not be practical nor 
cost-effective. 

The cost to the Forest Service to 
publish appeal decisions in the Federal 
Register would be prohibitive and the 
Federal Register is not a publication that 
the general public reads as a matter of 
course, thus the public would have to 
either subscribe to or make other 
arrangements for seeing the Federal 
Register. Further, anyone not a party to 
an appeal can always request a copy of 
any appeal decision. Therefore, the 
agency is not adopting this suggestion. 

As to the concern that legal notice 
creates delay in implementing decisions, 
the agency acknowledges that this 
requirement does add a few more days 
delay in implementation. 

However, the extra time should not be 
critical to implementation of projects. 
Moreover, forest officers have been 
urged to advise any users of National 
Forest System lands, such as those 
seeking consent to drill, of the need to 
request authorization early enough to 
allow time for meeting processing 
requirements of the National 
Environmental Policy Act, the National 
Forest Management Act, and 
administrative appeals. 

After consideration of the comments, 
the Department is adopting without 
change the provisions of § 217.5 as they 
appeared in the interim rule. ; 

Section 217.7 Levels of appeal. The 
interim rule made no changes in this 
section. However, through comments 
received on the interim rule, it was 
brought to the agency's attention that 
paragraph (d), Discretionary review of 
dismissal decisions, appears to 
contradict paragraph (c), which states 
that two levels of appeal are available 
for written decisions by District 
Rangers. Paragraph (d)(2) states thet if 
the Regional Forester, as Reviewing 
Officer dismisses an appeal the Chief 
has discretion to review. The record of 





the final rule makes clear that it was not. 


intended that the Chief would have 
discretion to review a dismissal decision 
if the Regional Forester dismissed a 
second level appeal. The agency is 
making a technical amendment to 
paragraph (d)(2) to clearly reflect the 
original intent by specifying that the 
Chief has discretion to review a decision 
only if the Regional Forester is the initial 
Reviewing Officer and dismisses and 
appeal. 

Section 217.8 Appeal process 
sequence. This section was amended by 
the interim rule to alert potential 
appellants early.in the rule to the 
consequence of failing to simultaneously 
provide copies to the Reviewing Officer 
and the Deciding Officer (see also 
comments on § 217.11 Dismissal). 

Comments. Not only did respondents 
comment negatively on the simultaneous 
filing requirements, which was not a 
change in the interim rule, they felt that 
dismissal for failure to simultaneously 
file with the Reviewing Officer and 
Deciding Officer was unfair and 
introduced a new technicality. Several 
respondents expressed dissatisfaction 
with having to file with both officers and 
felt timely filing with the Reviewing 
Officer should suffice. One respondent 
asked if mailing is considered the 
equivalent of filing and wanted that 
clarified in the rule, while another 
respondent wanted it clarified whether 
both the Notice of Appeal and 
Statement of Reasons must be filed with 
both Officers to preclude dismissal of 
the appeal. 

Response. Consistent with § 217.8, 
evidence of timely filing is a legible 
postmark. The rule required filing with 
the Reviewing Officer with 
simultaneously copying to the Deciding 
Officer to facilitate processing of the 
appea) at both levels. However, in 
response to the public comments, the 
agency has reconsidered its position and 
the simultaneous filing requirement has 
been removed. Thus, the final rule is 
modified to require filing with the 
Reviewing Officer only and specify that 
the Reviewing Officer would forward 
the appeal to the Deciding Officer. 
Concurrently, the early alert language 
reference dismissal is also removed. 
Even though the comment referencing 
the notice of appeal/ statement of 
reasons has been addressed with the 
foregoing, it should be noted that 36 CFR 
part 217 does not mention nor require a 
Statement of Reasons, only a Notice of 
Appeal with specific contents is 
required ($ 217.9). 

Section 217.9 Content of a notice of 
appea). This section was amended to 
require that appellants submit twa 


Capies af a Notice of Anpeal to each 


Officer when the Notice is more than 10 
pages in length. 

Sonar About a third of the 
comments opposed this new 
requirement. Objections centered 
around the burden on the appellants of 
providing four copies and questioned 
why it was less burdensome and time 
consuming for individuals who do not 
own copy machines and do not have 
paid staff, than for the Forest Service 
who do. One respondent felt it was in 
violation of 5 CFR 1320 because it 
imposed paperwork burdens on the 


' public and other respondents also 


mentioned the unfair paper burden on 
the public. One respondent thought it 
violated First Amendment rights saying 
in inhibits an individual from petitioning 
the government for redress of 
grievances. Several saw this 
requirement as an attempt to limit 
appeals, one calling it one more “hoop” 
for the public to jump through. 
Objections were also voiced on the 
expense of more copies and increased 
postage to mail them. 

Response. The requirement for 2 
copies specified in § 217.9 is not a 
violation of First Amendment rights. The 
First Amendment to the U.S. 
Constitution guarantees citizens of the 
Untied States freedom of speech. The 
referenced requirement did not negate 
those freedoms; it only specified certain 
requirements necessary to comply with 
the regulation. 

The current rule specifies the required 
content of a Notice of Appeal. In 
providing such specificity, the Forest 
Service did not anticipate receiving 
lengthy or cumbersome Notices of 
Appeal. However, the agency continues 
to receive many appeals well in excess 
of 200 pages as well as appeals with 
several pages of photographs attached. 
Because the burden of reproducing 


. additional copies fell to the agency, 


processing delays occurred. Because the 
intent of these requirements was to 
process appeals expeditiously, which is 
of benefit to appellants, the agency 
believes the copy requirements of the 
existing rule were not inconsistent with 
the guidelines implementing the 
Paperwork Reduction Act. However, the 
agency is sympathetic to those 
respondents who felt that the interim 
rule imposed an unfair paperwork 
burden. Therefore, in conjunction with 
the elimination of the simultaneous 
filing requirement, the agency believes it 
is feasible to now require only 2 copies 
be sent to the Reviewing Officer. This 
requirement will apply to all Notices of 
Appeal regardless of length and will 
allow a copy of the appeal to be 
forwarded quickly to the Deciding 


Officer who must compile and forward 
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the relevant decision documentation. 
Since this change reduces both the filing 
and mailing requirements imposed by 
the interim rule and the number of 
copies that must be provided, the 
agency does not believe requirement for’ 
2 copies in this final rule is inconsistent 
with guidelines implementing the 
Paperwork Reduction Act. Accordingly, 
the language of the interim rule 

§ 217.9(c) is not incorporated i in this ~ 
final rule and § 217.8 is modified to 
require the filing of 2 copies of a notice 
of appeal with the. Reviewing Officer. 

Section 217.10 Implementation and 
stays of decision. This section was 
amended to provide a reasonalfle period 
of time, 7 days, between publication of 
the legal notice and implementation of 
the decision. 

Comments. While most respondents 
did not address this change, several 
expressed concerns‘about whether 7 
days was sufficient. One respondent felt 
it made the appeal process a charade to 
allow implementation before the end of 
the 45-day appeal period. Another 
respondent felt that the 7-day period 
effectively reduced the appeal period to 
7 days since decisions could then be 
implemented. A couple of respondents 
charaCterized the delay in 
implementation as an automatic stay 
and felt it gave an unfair advantage to 
appellants and that it could put 
scheduled obligations into jeopardy, 
possibly sacrificing the entire project. 
And, two respondents were concerned 
about a possible conflict with the 
Council on Environmental Quality’s 
NEPA regulations that specify that a 
Record of Decision (ROD) cannot be 
signed until 30 days after publication in 
the Federal Register of the EPA Notice 
of Availability of the Final 
Environmental Impact Statement (FEIS). 

Response. At first reading, it might 
appear that the 7-day delay in 
implementation is an “automatic” stay 
and thus appellants have been given an 
unfair advantage. However, it is 
incumbent on the agency to provide a 
reasonable period of time between 
publication of the legal notice and 
implementation of the decision to reduce 
the possibility of an appeal being 
mooted through implementation of the 
decision before someone could file an 
appeal and request for stay. The 
purpose of a stay is to delay 
implementation of a project when 
\mmediate adverse consequences are 
imminent. It should be noted that while 
the rule only requires 4 7-day interval 
before implementation, the Deciding ' 
Officer, under agency procedure, has the 


discretion to delay imp)ementation unt) 





the appeal period ends and Deciding 
Officers often utilize this discretion. 

In response to the NEPA-compliance 
comment, the general Forest Service 
practice is to file a ROD with the FEIS. 
When this is done, in accordance with 
NEPA regulations, implementation does 
not take place for 50 days. Where a 
ROD is filed with the FEIS, the NEPA- 
related 30-day delay in implementation 
and the 7-day delay could run 
concurrently if newspaper publication 
giving notice of the decision occurred at 
or close to the time of publication of the 
Federal Register notice of availability. 
When a ROD is filed subsequently to an 
FEIS, the 30-day period would have 
expired and the 7-day period of the 
appeal rule would apply. The agency 
continues to believe that the 7-day delay 
is essential to preserve a meaningful 
opportunity of appeal and request for 


stay; therefore, the interim rule language: 


is retained in the final. 

Section 217.11 Dismissal without 
review. The interim rule established that 
failure to file an appeal with both the 
Deciding and Reviewing Officers is 
grounds for dismissal without a decision 
on the merits. 

Comments. As discussed in § 217.8 
above, respondents felt that dismissal 
for failure to file with both Officers was 
unfair and introduced a new 
technicality. 

Response. The Forest Service 
articulated valid reasons for requiring 
dual filing and for dismissing when the 
dual filing requirement was not adhered 
to in the preamble to the interim rule. 
However, the agericy has reconsigered 
the dual a requirement and in 
response to the public comment has 
decided not to retain it in the final rule. 

In addition, it was brought to the 
agency's attention, that when the 
interim rule was published. one of the 
reasons for dismissal in the previous 
rule was inadvertently removed, that is, 
when the Deciding Officer withdraws a 
decision (§ 217.16(a)(7)}. Reviewers 
should be aware that this provision 
remains in @ffect and is not modified by 
this final rule. 

The current rule articulates a 
longstanding practice consistent with 
judicia) precedent in which 
administrative remedies must be 
exhausted prior to court involvement. 
The Chief can, on a case-by-case basis, 
waive this policy (§ 217.18). The agency 
has identified the need for a technical 
amendment to allow Reviewing Officers 
to dismiss an appeal when a decision 
under appeal has proceeded to court 
before the appea) process has concluded 
and the Chief has invoked the. 
provisions of § 217.18, waiving the 


exhaustion of administrative remedies. 


‘ 
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Section 217.12 Resolution of issues. 


- The interim rule amended this section to - 


specify that Reviewing Officers shall not 
extend the time periods for review to 


. allow for resolution of issues prior to the 


end of the time period allowed for 
intervention. No comments were 
received on this change. Therefore, the 
interim rule language is adopted without 
change in the final rule. 

Section 217.15 Appeal record. The 
interim rule amended this section to 
state that the 30 days provided for the 
Deciding Officer to transmit the record 
to the Reviewing Officer are not 
extendable under any circumstances. 

Comments. One respondent felt the 
change was unnecessary because the 
rule was already clear. A second 
respondent was concerned that the 
agency was burdening its own officials 
with unnecessary procedural work, 
which was not cost-effective and could 
hamper negotiation efforts. 

Response. Section 217.12 allows 
Reviewing Officers, on their own 
initiative or at the Deciding Officer's 
request, to extend the time periods for 
review for a specified period to allow 
for meaningful negotiations. Extensions 
place all time periods “on hold” and 
confusion has ensued, as explained in 
the preamble to the interim rule (55 FR 
7894, 3/6/90). Because of this confusion, 
the Forest Service felt the interim rule 
change was necessary. While it may 
appear burdensome and not cost- 
effective, the change serves a purpose 
and does not hamper negotiation efforts. 
The rule does not prohibit negotiations 
early on, it simply states that the time 
periods for forwarding the record cannot 
be extended and that extensions will 
not occur prior to the end of the time 
allowed for intervention. These changes 
facilitate negotiation because all parties 
will be identified (appellants and 
intervenors). 

Initially, the appeal rule provided a 
30-day time period following receipt of 
an appeal for the Deciding Officer to 
transmit the relevant decision 
documentation to the Reviewing Officer. 
This time period could be longer if the 
Deciding Officer sought an extension for 
conflict resolution efforts. The interim 
rule stated that the 30 days was not 
extendable under any circumstances, 
the reasons for which have been 
explained earlier. Given the multiplicity 
and complexity of appeals of land and 
resource management plans and the 
extensive documentation, the 30-day 
transmittal period has proven unrealistic 
for transmitting documentation related 
to plan appeals. Accordingly, the final ~ 
rule provides the Deciding Officer a 60- - 
day, non-extendable time period for 


transmitting the relevant decision 
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documentation. This change does not 
affect the overall 160-day time period ~ 
already established in the rule for a 
Reviewing Officer to render a decision 
($ 217.8{e)(2)) nor does it have an effect 
on appellants or intervenors. Rather, the 
Reviewing Officer will be foregoing 30 
days of the time remaining to give the 
Deciding Officer adequate time to 
compile the relevant documentation. 


Regulatory Impact 


This proposed rule has been reviewed 
under USDA procedures and Executive 
Order 12291 on Federal Regulations. It 
has been determined that this is not a 
major rule. The rule will not have an 
effect of $100 million or more on the 
economy, substantially increase prices 
or costs for consumers, industry, or 
State or local governments, nor 
adversely affect competition, ; 
employment, investment, productivity, _ 
innovation, or the ability of United 
States-based enterprises to compete in 
foreign markets. 

Moreover, this final rule has been 
considered in light of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seg.), and 
it has been determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 


Environmental Impact 


Based on both experience and _ 
environmental analysis, this final rule 
would not have a significant effect on 
the human environment, individually or 
cumulatively. Therefore, it is 


categorically excluded from 
documentation in an environmental 


assessment or an environmental impact 
statement (40 CFR 1508.4). 


Controlling Paperwork Burdens on the 
Public 

This rule does not contain any 
recordkeeping or reporting requirements 
or other information collection 


requirements as defined in 5 CFR part 
1320 and therefore imposes no 


paperwork burden on the public. 
List of Subjects in 36 CFR Part 217 


Administrative practice and 
procedures, National forests. 


Therefore, for the reasons set forth in 
the preamble, the interim rule amending 


part 217 of title 36 of the Code of Federal 
Regulations published at 55 FR 7892, 
March 6, 1990, is adopted with the 


following changes: = 
PART 217—(AMENDED] 


1. The authority citation for part 217 
continues to read: 





Authority: 16 USC. sn, 472. 
2. In § 217.5, revise paragraph (dj ta 


read as follows: 


Q217.8 Giving natice of decisions eudject 
to appeai. 


eee 
a 


}d) At least twice annua))y, in Apri) 
and in October, each responsible Forest 


Service officer shall, through Federal 
Register notice, advise the public of the 
principal newspaper to be utilized for 
pub)ishing egal not notices required by this 
section. The Federal Register natice 
Shall ale list all additional newspapers 
which the Deciding Officer expects to 
use for purposes of providing additional 


notice pursuant to paragraph (b) of this 
section. 


4. in § 119.9, revise paragraph {a){9) to 


read as follows: 


32199 Levels of appeal 


a" et 


qa eee 

(3 If the initial Reviewing Officer was 
the Regiona) Forester, the Chief has 
discretion ta review. 

« « « « « 

4. In § 217.8, revise paragraph (a)(1), 
redesignate existing paragraph (¢] as 
paragraph (f) and add a new paragraph 
(e] to read as follows: 


§ 217.8 Appeal sequence. 


oo 


12) File a written notice of appeal, in 
duplicate, with the next higher line 


officer in accordance with the 
provisions of § 217.9 of this part. 

{e) Upon receipt of a timely Notice of 
Appeal, the Reviewing Officer shal) 
immediately forward a copy of it ta the 
Deciding Officer. 
$217.9 \Amended) 

4a. In § 217.9 remove paragraph (c}. 


§. in § 217 10 revise the second 


sentence in paragraph (b) to read as 
follows: 


$217.10 implementation and stays of 
decisions. 


(b) * * * However, requests to stay 
implementation of a project or activity 


included in such a p)an wi) be 
considered as provided for in paragraph 
(Ch 

6, In § 217.11, remove the last word in 
paragraph (a)(6), and revise paragraph 
(aj(7} and add a new paragraph (a){8) to 
read as follows: 
$217.11 Dismissal without review. 

(a) eee 

(7} The Deciding Officer withdraws 
{he appealed decision: or 

(8) The Chief has invoked the 
provisions of § 217.16 of this part. 

7. In paragraph (a) of § 217.12, revise . 
the third and fourth sentences to read as 


follows: 
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$217.12 Resolution of issues. 


(a\* * * At the request of the Deciding 
Officer, or on their own initiative, 
Reviewing Officers may extend the time 
periods for review to allow for conduct 
of meaningful negotiations. Such 


extensions may occur only after the time 


periods for intervention and for the 
Deciding Officer to transmit the decision 
documentation have elapsed. * * * 

8. In § 217.15, revise pap (a) to 
read as follows: 


{217.15 Appeal record, 

(a) Upon receipt of a copy of the 
notice of appeal the Deciding Officer 
shall assemble the relevant detision 
documentation (§ 217.2) and pertinent 
records, and transmit them to the 
Reviewing Officer within 30 days in 
appeals of project decisions of non: 
significant amendments to land and 
resource management plans or within 60 
days for appeals of land and resource 
management pian approvals, significant 


amendments, or revisions, and for other 
programmatic decisions. The time period 


for forwartting the decision 


documentation is not extendable. 
* * fy: * * 
< 


Dated: December 5, 1990. 
Jack C. Parnell, 


Deputy Secretary. 
{FR Doc. 91-2644 Filed 2-$-81; 8:45 am] 
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Proclamation 6245 of February 4, 1991 


To Amend the Generalized System of Preferences 


By the President of the United States of America 


A Proclamation 


1, In Proclamation 5617 of March 6, 1987, the President determined, pursuant to 
sections 502(c)(7) and 504 of the Trade Act of 1974, as amended (the 1974 Act) 
(19 U.S.C. 2462(c)(7) and 2464), that it was appropriate to provide for the 
suspension of preferential treatment under the Generalized System of Prefer- 
ences (GSP) for articles that are eligible for such treatment and that are 
imported from Paraguay. In Proclamation 5955 of April 13, 1989, the President 
determined, pursuant to sections 502(b)(7), 502(c)(7), and 504 of the 1974 Act 
(19 U.S.C. 2462(b)(7), 2462{c)(7), and 2464), that it was appropriate to provide 
for the suspension of preferential treatment under the GSP for articles that are 
eligible for such treatment and that are imported from the Central African 
Republic. Such suspensions were the result of Presidential determinations that 
Paraguay and the Central African Republic had not taken and were not taking 
steps to afford internationally recognized worker rights, as defined in section 
502(a)(4) of the 1974 Act (19 U.S.C. 2462(a)(4)). 


2. After a review of the current situation in Paraguay and the Central African 
Republic, I have determined that Paraguay and the Central African Republic 
have taken or are taking steps to afford internationally recognized worker 
rights, as defined in section 502(a)(4) of the 1974 Act. Further, pursuant to 
sections 501 and 502 of the 1974 Act (19 U.S.C. 2461 and 2462), and after taking 
into account the factors set forth in such sections, I have determined that it is 
appropriate to terminate the suspension of preferential treatment under the 
GSP for articles that are currently eligible for such treatment and that are 
imported from Paraguay or the Central African Republic and to redesignate 
Paraguay and the Central African Republic as beneficiary developing coun- 
tries for purposes of the GSP. 


3. Section 504(c)(6) of the 1974 Act provides that section 504(c) of the 1974 Act 
shall not apply to any beneficiary developing country that the President 
determines, based on the considerations described in sections 501 and 502(c) 
of the 1974 Act, to be a least-developed beneficiary developing country. 
Accordingly, after taking into account. the considerations in sections 501 and 
502(c) of the 1974. Act, I have determined that it is appropriate to restore the 
prior designation of the redesignated beneficiary developing country of the 
Central African Republic as a least-developed beneficiary developing country. 


4. Pursuant to sections 502(a), (b), and (c) of the 1974 Act (19 U.S.C. 2462), and 
having due regard for the eligibility criteria set forth therein, I have deter- 
mined that it is appropriate to designate Namibia as a beneficiary developing 


‘ country for purposes of the GSP. 


5. Title II of the Customs and Trade Act of 1990 (the 1990 Act) (Public Law No. 
101-382, 104 Stat. 629, 655) made certain conforming changes to the GSP, as 
enacted by Title V of the 1974 Act (19 U.S.C. 2461 et seq.). To clarify the 
preferential tariff treatment accorded under the GSP, I have determined that it 
is necessary to modify provisions of the general notes to the Harmonized 
Tariff Schedule of the United States (HTS) to conform to the amendments to 
the 1974 Act made by the 1990 Act. , 
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6. Section 503(c)(1) of the 1974 Act (19 U.S.C. 2463(c)(1)) provides that the 
President may not designate certain specified categories of import-sensitive 
articles as eligible articles under the GSP. Section 503(c)(1)(A) of the 1974 Act 
provides that textile and apparel articles that are subject to textile agreements 
are import-sensitive. Pursuant to sections 504(a) and 604 of the 1974 Act (19 
U.S.C. 2464{a) and 2483), I am acting to modify the HTS to remove from 
eligibility under the GSP those articles that have become subject to textile 
agreements and to make certain conforming changes in the HTS. 


7. In order to make certain technical corrections to the HTS to clarify my 
determinations in Proclamation 6123 of April 26, 1990, and Proclamation 6152 
of June 29, 1990, I have determined that it is appropriate to modify general note 
3(c){ii)(D) to the HTS, enumerating those articles from specified beneficiary 
developing countries that are ineligible for preferential tariff treatment under 
the GSP, and to modify the Rates of Duty 1-Special subcolumn for HTS 
subheadings 8512.40.40 and 8708.21.00. 


8. Section 604 of the 1974 Act (19 U.S.C. 2483) authorizes the President to 
embody in the HTS the substance of the provisions of that Act, and of other 
acts affecting import treatment, and actions thereunder. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, acting under the authority vested in me by the Constitution and the 
laws of the United States, including but not limited to sections 501, 502, 504, 
and 604 of the 1974 Act and Title II of the 1990 Act, do proclaim that: 


(1) In order to redesignate Paraguay and the Central African Republic and to 
designate Namibia as beneficiary developing countries for purposes of the 
GSP, general note 3(c)(ii)(A) to the HTS, listing those countries whose prod- 
ucts are eligible for benefits of the GSP, is modified by inserting in alphabeti- 
cal order in the list of independent countries “Paraguay”, “Central African 
Republic”, and “Namibia”. 


(2) In order to provide for the designation of the Central African nindlitaes a 
least-developed beneficiary developing country, general note 3(c)(ii)(B) to the 
HTS, listing those countries designated as least-developed beneficiary coun- 
ow is modified by inserting in alphabetical order “Central African Repub- 
oe". 
(3) In order to make certain conforming changes in the HTS to reflect 
amendments to the GSP made by the 1990 Act, general note 3(c)(ii) to the HTS 
is modified as set forth in section A of the Annex to this proclamation. 


(4) In order to remove from eligibility under the GSP an article that has 
become subject to textile agreements, and to make certain conforming changes 
in the HTS, the HTS is modified as provided in section B of the Annex to this 
proclamation. 


(5) In order to make certain technical corrections to the HTS to reflect prior 
Presidential determinations concerning the GSP, the HTS is modified as 
provided in section C of the Annex to this proclamation. 


(6) Any provisions of previous proclamations and Executive orders inconsist- 
ent with the provisions of this proclamation are hereby superseded to the 
extent of such inconsistency. 


(7)(a) The amendments made by paragraph (5) of this proclamation shall be 
effective with respect to articles both: (i) imported on or after January 1, 1976, 
and (ii) entered, or withdrawn from warehouse for consumption, on or after - 
July 1, 1990. 
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(b) The amendments made: by paragraph (3) of this proclamation shall be 
effective with respect to articles both: (i) imported on or after January 1, 1976, 
and (ii) entered, or withdrawn from warehouse for consumption, on or after 
October 1, 1990. 


(c) The amendments made by paragraphs. (1),:(2), and (4) of this-_proclama- 
tion shail be effective with respect to articles both: (i) imported on or after 
January~1, 1976, ‘and (ii)entered, or withdrawn, from warehouse for consump- 
tion, on or after the date of publication.of this: proclamation in the -Federal 
Register. 

IN’ WITNESS’ WHEREOF, ‘I have hereunto’ set-my- hand this fourth day. of 
February, in the year of our Lord nineteen hundred and ninety-one, and:ef the: 
Independence of the United States of America the two:hundred and fifteenth. 


Lig Boat. 
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ANNEX 
Modifications to the HTS 
Section A. Effective as to articles entered on or after October 1, 1990. 


(1) General note 3(c)(ii)(B) to the HTS is modified by inserting immediately 
after “article” the phrase "which is the growth, product or manufacture of one 
of the countries designated as a least-developed beneficiary developing 
country", by striking out the phrase "one of the countries designated as a 
least-developed beneficiary developing", by inserting after "from" the word 
"such", and by striking out “it" and inserting “such article” in lieu thereof. 


(2) General note 3(c)(ii)(C) is modified-- 

(a) by striking out the phrase “Whenever an eligible article is imported 
into the customs territory of the United States directly from a country 
or territory listed in subdivision (c)(ii)(A) of this note, it", and by 
inserting the phrase "Whenever an eligible article which is the growth, 
product, or manufacture of a designated beneficiary developing country 
listed in subdivision (c)(ii)(A) of this note is imported into the 
customs territory of the United States directly from such country or 
territory, such article" in lieu thereof. 
by adding at the end thereof the following new sentence: "No article 
or material of a beneficiary developing country shall be eligible for 
such treatment by virtue of having merely undergone simple combining or 
packing operations, or mere dilution with water or mere dilution with 
another substance that does not materially alter the characteristics of 
the article.". 


Section B. Effective as to articles entered on or after the date of 
publication of this proclamation in the Federal Register. 


(1) HTS subheadings 6307.90.87 and 6307.90.95 are superseded by the following 
new subheadings set forth in columnar format, with the material in such 
columns inserted in the columns of the HTS designated “Heading/Subheading", 
“Article Description", “Rates of Duty 1-General", “Rates of Duty 1-Special", 
and "Rates of Duty 2", respectively. 


{Other made up...:] 
[Other: ] 
[Other: ] 

"6307.90.86 Surgical towels; 
cotton towels of 
pile or tufted 
construction; 
pillow shells, of 


Free (B,E*,IL) 40% 
4.9% (CA) 
6307.90.94 Free (A,B,E*,IL) 40%" 
4.9% (CA) 
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) Conforming changes: 

fa) Any. staged reduction of a rate of duty set forth in HTS subheading 
6307.90.95 that was proclaimed by the President before the 
effective date of this proclamation and would otherwise take 
effect after the effective date of this proclamation shall also 
apply to the corresponding duty rate in HTS subheadings 6307.90.86 
and 6307.90.94. 

(b) HTS subheading 9902.57.01 is modified by striking out "6307.90.95" 
and inserting "6307.90.94" in lieu thereof. 


ection C. Effective as to articles entered on or after July 1, 1990. 


1) General. note 3(c)(ii)(D) to the HTS is modified-- 

(a) by striking out the word "Mexico" appearing immediately after 
"8509.90.20 Mexico" and by inserting "8512.40.40 Mexico" in lieu 
thereof; and 

(b) by striking out the word "Mexico" appearing immediately after 
"8544.51.80 Mexico" and by inserting "8708.21.00 Mexico" in lieu 
thereof. 


) HTS subheading 8512.40.40 and 8708.21.00 are each modified by striking out 
e symbol "A," in the Rates of Duty 1-Special subcolumn for such subheadings 
d inserting "A*," in lieu thereof. 


FR Doc. 91-3046 
led 2-4-91; 5:09 pm] 
illing code 3195-01-C 
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